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FOREWORD 


Not all war’s casualties are on the fighting fronts; the dislocations and excitements 
of war take their toll of youths not yet in service. Crimes by young offenders increase 
in number, and the trend does not end abruptly with the coming of peace, for then 
the demobilized soldiers add another increment to war-bred crime. The drafting of 
the 18- and 19-year-olds makes it probable that a host of youths, schooled to violence 
under a strict yet paternal discipline, will suddenly be released to make their indi- 
vidual adjustments to civilian life as best they may. That more will fail than do 
under normal conditions is a certainty. 

Perhaps we could afford to disregard this problem if crime were an acute disease 
which immunized its victims. But grim statistics of recidivism prove that we cannot 
treat the young offender as we have been doing if we are to escape the sorry round 
of capture, trial, imprisonment, and release, capture, trial, imprisonment, and release, 
until this generation’s swollen quota of wrong-doers has been liquidated by age, 
disease, and death. 

Fortunately, there is reason to hope that a better fate may await both society and 
the young offender. Awareness is growing that his correction is a problem which 
we dare not shelve for the duration. Today there are proposals and experiments 
which give promise, if vigorously pursued, of restoring many of our moral casualties 
to useful life. Moreover, interest in those developments has been given direction and 
impetus by the American Law Institute’s sponsorship of the model Youth Correction 
Authority Act, drafted by its distinguished Criminal Justice-Youth Committee. 

This model act, already adopted in modified form in California, applies to 
offenders in the 16-21 age group who have been convicted of crime. It seeks to sub- 
stitute treatment for punishment as the dominant objective in their correction. In 
the Authority created by the Act would be vested the power to decide the character 
and, subject to certain limitations, the duration of control over the offenders com- 
mitted to it by the courts. The Authority would maintain its own diagnostic centers 
but would utilize, at the start at least, existing correctional agencies which, moreover, 
would not be under its direct control. 

The Act’s emphasis on the rehabilitation of the offender is not new, nor is its 
proposal to shift from the courts the power to determine the disposition of the 
convicted offender.’ Its major innovation perhaps is the use of the Authority as a 


1 For a list of earlier proposals to this end, see WARNER & Casor, JuDGEs AND Law ReEForM (1936) 
170n, a work urging the creation of a “disposition tribunal.” . 
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coordinating, integrating body, a move which has provoked lively debate. However, 
whether or not the Institute’s particular plan is the most desirable, the fact that that 
plan envisages the use of all the various developments of promise in the post- 
conviction treatment of the young offender renders the measure a peculiarly apt 
vehicle for the consideration of those developments. This symposium therefore seeks 
not merely to examine the Youth Correction Authority Act but, more broadly, to 
inquire into the problem of rehabilitating criminal youth, whether through the 
medium of the model act or otherwise. 

The first article summarizes the findings of statistical inquiries into the relation 
of youth and war to crime and recidivism. Following this depressing disclosure 
comes a candid yet balanced description of our present equipment for correcting the 
young offender. As a possible means of meeting the needs which these essays reveal, 
the third article, by the Reporter for the Institute Committee which drafted the model 
Correction Act, outlines the provisions and rationale of that measure. 

The Correction Act has kindled anew the dispute whether indeterminate control 
of offenders is justifiable, and the next two articles present the clash of basic 
philosophies on that question. The constitutional issues to which the Act’s inde- 
terminate control provisions give rise are analyzed in the article following. 

The succeeding two papers present two adaptations of the model act. The first 
paper describes the proposed act for the correction of youthful offenders against 
federal laws. In the second paper, the actual experience in launching the California 
Act is narrated by a member of that state’s Authority. 

There follows a group of four articles each discussing one major phase of the 
problems and opportunities which would confront a Correction Authority or indeed 
any agency initiating far-reaching measures in this field. The first of these articles 
considers the institutions which now provide examples of promising treatment pro- 
cedures; the second describes ways whereby science and common sense may be 
employed in the diagnosis and treatment of the offender. The third paper poses the 
critical problem of the offender’s readmission to society, while the last of this group 
realistically attacks the organizational problem in terms of personnel and costs. But 
that the Youth Correction Act would be likely in practice to meet the needs disclosed 
in the foregoing articles is questioned in the next article in which a national leader 
in the probation movement proposes an alternative program of reform. 

The advocates of the model act recognize that our faults in handling youth 
offenders are not confined to the post-conviction stage. The American Law Institute 
has put forward a model Youth Court Act providing for special tribunals to try 
young offenders. This measure and other like proposals and experiments are exam- 
ined in the next to the final paper. 

In the closing article, an eminent Polish lawyer-criminologist surveys Continental 
European experience in correcting youthful offenders and reveals how, among a 
variety of attacks on this universal problem, some nations have made important 
advances in the direction in which we are now moving. 


Davip F. Cavers. 














YOUTH AND CRIME 


THORSTEN SELLIN* 


The study of penal reform yields convincing proof of the fact that childhood and 
the early years of adolescence have been the first to benefit by progressive change in 
the criminal law or in the systems of punishment. Children of tender years have 
generally been held incapable of committing crimes, but at whatever age criminal 
responsibility has been assumed to begin, childhood has had certain prerogatives, 
partly because of the natural sympathy which grownups feel for children and partly 
due to a recognition of the existence of a growth process, in which physical and 
mental maturity is gradually reached. 

There is strangely little in the literature which tells us about the punishment of 
juvenile delinquents in ancient times or in the Middle Ages. The illustrations used by 
historians and culled from the records almost invariably refer to young adults or 
adults. In the late Middle Ages, however, the first “reformatories” or “bettering 
houses” are established for delinquent and neglected children, and shortly after the 
Reformation correctional imprisonment makes its appearance, in part at least to 
provide a more suitable means of dealing with delinquent children and youths. As 
the years go by, children’s institutions multiply, the correctional school makes its 
appearance, and finally the juvenile court. In the process, the definition of the child 
becomes enlarged to include the early adolescent period. The setting up of reforma- 
tories for young adults, especially those who have not previously shown an inclination 
to criminality, marks an extension of this interest in the younger age groups and a 
desire to prevent the formation of criminal careers. 

Humanitarian impulses no doubt played a part in this interest and the changes it 
produced in the penal system, but it is obvious that these impulses were buttressed 
by psychological insight. Some elementary psychological principles of behavior were 
well understood in older times. As Sancho Panza might put it, our forefathers 
realized that like seeks like, one rotten apple will spoil a barrel, and that as the twig 
bends so grows the tree. Modern psychology has lent the authority of science to these 
homely truths and has given us a better understanding of the mechanisms of be- 
havior. One effect of the conquests of modern science in its study of conduct has 
been that we now understand more fully that our penal system, even when we con- 


* A.B., 1915, LL.D., 1942, Augustana College; A.M., 1916, Ph.D., 1922, University of Pennsylvania; 
graduate study, 1916-20, University of Minnesota; 1924-25, University of Paris. Professor of Sociology 
and Graduate Chairman of the Department of Sociology, University of Pennsylvania; Editor, Annals of 
the American Academy of Social and Political Science, since 1929; Associate Editor, Journal of Criminal 
Law and Criminology. Author of THe CriminaLity oF YoutH (1940) and other criminological works. 
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sider the great reforms made therein, still largely rests on a philosophy of correction 
which no longer is acceptable to the student of human behavior, having failed to 
adapt itself fully to the knowledge acquired in the fields of psychology, psychiatry, 
and sociology. 

Today there is no possible disagreement on one principle, namely, that delin- 
quency or crime should be prevented, if possible, and that, if it cannot be prevented, 
it should be attacked when its first manifestations occur in a person, in order that 
recurrence be prevented. It is when we come to discuss the methods for achieving 
these ends that the disagreements may arise. There may also be some doubts 
concerning the focal points of attack. When the American Law Institute began its 
work in drafting the Youth Correction Authority Act, it did so because it was felt 
that, while the juvenile court movement had wisely recognized the urgent necessity 
for setting up new treatment devices for the youngest age groups on principles new to 
the legislator and in a sense outside the province of the criminal law, no such 
advances have been made in dealing with the “youth group,” that is, the group under 
the age of majority, but above the traditional juvenile court age of jurisdiction. 

It is not my purpose to anticipate here the arguments for and against the act 
drafted by the Institute or to defend its underlying assumptions. My task is for- 
tunately much simpler and restricted, namely, that of showing what role the youth 
group plays in criminality, the importance of recidivism in this group, and, finally, 
the effect of the war on youthful crime. All but the last question has been discussed 
at some length elsewhere! and in subsequent pages, therefore, a summary of such 
findings will be given, occasionally supplemented by more recent data.1* 


The Role of the Youth Group in Criminality 


Without elaborating on the technical difficulties involved in arriving at con- 
clusions based on statistical data, our criminal statistics being notoriously weak in 
many respects, certain conclusions may be drawn from an analysis of the information 
scattered in the reports of official agencies. 

1. First of all, it is evident that the youth group does not violate laws in general to 
the same proportionate extent that do some older age groups. The 16- to 20-year-olds 
inclusive—and for purposes of comparison this is the group we are interested in— 
comprises about 13% of the population above 15 years of age. Yet, it is rare to find 
more than seven or eight per cent of those arrested by the police of our municipalities 
in this age group, i.e., if we include in these arrests all violations of the criminal law 
and traffic violations. 

2. On the other hand, when we limit our view to the serious misdemeanors and 
to felonies, the picture changes. In crimes against property, the youth group shows 


1 SeLLIN, THE CRIMINALITY OF YouTH (Am. L. Inst., 1940; pp. 116, including 45 statistical tables). 
Unless otherwise indicated, the data cited in this article may be found in this monograph. 

8 Since the receipt of Dr. Sellin’s manuscript, a survey of youth offenders in the California courts has 
been largely completed, and data from this survey have been presented in an appendix to Holton, The 
Youth Correction Authority in Action: The California Experience, infra at p. 663. Ep. 
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higher ratios than any other group. The highest burglary and larceny rates fall in 
this group. For instance, the youth group commit proportionally twice as many 
burglaries as the people between 25 and 30 years of age and almost 30 times as many 
as those of people over 50. They commit twice as many ordinary thefts as do persons 
between 35 and 40, and nearly nine times as many as those of over 50 years of age. 
In auto thefts they predominate to such an extent that they nearly triple the rate of 
the 25- to 29-year-olds and exceed those above 50 more than 125 times. 

3. The three crimes mentioned represent the specialties of the youth group. Three 
out of every four more serious crimes committed by youths are either burglaries or 
some form of larceny. This means that offenses of violence against persons, sex 
offenses, and other serious crimes do not figure heavily in the criminality of youth, 
comparatively speaking. As we examine older age groups we find that the property 
crimes, while their incidence may still be high, tend to become less and less important. 
They make up only one out of three serious crimes committed by those above 50 
years of age. 

4. Although in all serious offenses taken together the 19-year-olds show somewhat 
higher rates than any other single year age group within the youth bracket, the 
18-year-olds have the highest rates for the property crimes mentioned above. Here 
we are faced with a dilemma. Since our best data are drawn from fingerprint 
statistics, it is quite possible that we are getting a distorted view of our problem and 
that the highest crime rates actually fall in the earlier years of the youth group or 
even within the late juvenile years. That this possibility exists may be realized when 
we discover that in England and Wales, where more complete statistics are available, 
the highest rates for indictable offenses in general were found in the 14-15-year age 
group for each year in the period 1931-36 and in the group under 14 in 1937 and 1938. 
Recent studies in Sweden found the highest theft rates to lie in the 16-year group.* 

Enough has been said to show the very great importance of the criminality of 
youth. It must be remembered that property crimes make up the vast majority of all 
serious offenses. When we consider that half of the automobile thieves, and a third 
or more of the robbers, burglars, and other thieves fall in the youth group, it is 
evident that here is an age period which for some reason presents moral problems 
of extraordinary seriousness. It may be argued that these facts show that we have 
not yet succeeded in attacking effectively the problems of childhood conduct and that 
we must devote increasing effort to the prevention of juvenile delinquency and the 
arresting of delinquency in its incipient stages. That may be so, but we shall note 
presently that most of those who commit crimes during their youth have had no 
previous record of overt conflict with the law, which means that many of them have 
never been dealt with by juvenile courts and that the opportunity to apply carefully 
planned and executed remedial treatment did not present itself until the juvenile 


court age had passed. 


* Soctat ARsBOK, 1941, p. 50. 
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The Recidivist of Youth Age 


If it is difficult to secure adequate data concerning the incidence of crime at 
different age levels it is almost impossible to find usable data on recidivism at different 
ages. But the few sources of information available all point in the same direction, at 
least. 

1. An interesting study made a few years ago by Harry M. Shulman for the New 
York State Crime Commission showed that in New York City in 1929, male youths 
arraigned were without any previous known record in the following proportions: 
property crimes, 69%; property crimes involving the person, 57°; assault, 79°; sex 
offenses, 81%; civic offenses, 6694; and, non-negligent homicide, 55%. Mr. Shulman 
stated: “The importance of these findings is that we are apparently not dealing in 
New York City with a small group of repeated serious offenders, but that each year 
brings to our courts a substantial new group of offenders; whether the major group 
of the offenders of the previous year ceased criminal conduct or whether they merely 
avoided being caught is a matter for conjecture.”® 

2. In Germany during the same year, 1929, only 22.3% of the youths of 16-20 
convicted had ever been punished previously. 

3. In a recent study of criminality in three large Swedish cities and the surround- 
ing rural areas, it was found that, among criminals by violence convicted in 1930-39, 
19%, of the 15-17-year group were recidivists; 24% of the 18-20-year group; and 32% 
of the 21-24-year-olds. The corresponding figures for thieves were 16, 31, and 39%! 

These facts are but straws in the wind. Together with other scattered data point- 
ing in the same direction, they justify the tentative conclusion that the youth group 
by and large contains a sufficiently high proportion of “first offenders” to justify the 
most serious efforts of the legislator and the penologist. We may all have our doubts 
of the wisdom of expending great energy and large amounts of public funds on the 
confirmed offender, but in the youth group we find the embryo criminal in an 
amazingly large proportion. Here certainly is a focal point of attack on the crime 
problem, a sector, so to speak, where a break-through will probably yield large gains. 

We know some other things from statistics of recidivism which should give the 
thoughtful citizen something to worry about. 

1. There is no doubt that punishment itself increases the likelihood of recidivism. 
Whether this is due to the fact that conventional punishments are not of a kind 
which cures, or the result of the social ostracism of the punished, no one knows. 
Perhaps it is a little bit of each, but the fact remains, if we are to believe the most 
careful and elaborate data available on this question from Germany a generation 
ago,® that if a person has been once convicted, there is one chance out of five that 
he will again be convicted in the next ten years. But this probability of reconviction 
for crime rises to 50% if he had two previous convictions, 68° if he had three to five 


® SHULMAN, THE YOUTHFUL OFFENDER (Report to the N. Y. State Crime Comm’n of the Sub-Comm'n 
on Causes and Effects of Crime, 1931). 

*Soctac ARsBoK, 1941, pp. 40, 55. 

® 3 Von Mayr, STATISTIK UND GESELLSCHAFTSLEHRE (1917) 889. 
































YouTrH AND CRIME 585 


previous convictions, while if he had six or more, his chance of escaping reconviction 
is only one out of seven. 

2. An interesting official study® of English criminal statistics made recently 
showed that of those who in England and Wales were convicted as first offenders in 
1932 of a fingerprintable offense, 21% were reconvicted within a five-year period 
thereafter. This study brought out a fact of great importance to students of youth 
crime. Of those who in 1932 were 16 or 17 years of age, 30% were reconvicted, and 
of those who were 18-20, 27% were reconvicted, while those who were over 40 years 
of age on conviction recidivated in only 10% of the cases. In other words, the younger 
the person was at first conviction the greater was the likelihood that he would again 
come into conflict with the law within a few years. This evidence again points to 
the inescapable conclusion that the best and most purposive penal and correctional 
treatment must be designed for youthful offenders, since they present the greatest 
risks. 

3. Finally, the type of crime is definitely related to recidivism. A person who 
commits a property crime is more likely to relapse than one who commits an offense 
against the person. The British data just referred to indicate that the sex offender 
is the best risk and the burglar the poorest.’ Since the youth offender is so frequently 
a property offender, he figures prominently among the recidivists, but whether it is 
his youth or the character of the crime which is responsible is perhaps difficult to say. 
It may well be that the economic motive which has such a strong relationship to 
property crimes is more.powerful in the youthful groups. 


Youth and the War 


The great concern which is felt with regard to the course of delinquency and 
crime during and after the war is reflected daily in the press, in committee reports, 
and in the proceedings of national associations. This is not the place for a discussion 
of this question except in one of its aspects. What is likely to be the effect of the war 
on the criminality of youth? While so far there is little real evidence available for 
the United States it may not be amiss to point to the lessons of the last war and to 
some of the experiences of England since the beginning of the present conflict. 

The best studies of the effect of the war of 1914-18 on criminality have come out 
of the countries of central Europe. The excellent works of Professors Liepmann and 
Exner,’ sponsored by the Carnegie Endowment, are now more than ever worth ex- 
amining. While both of them found the same difficulties in locating data concerning 
the youth group (German and Austrian statistics are well supplied with information 
about child delinquents below 16 or 18 years of age, but not equally usable for the 

» Home OrFicE CRIMINAL STATISTICS OF ENGLAND AND WALES, 1938, pp. xx ff. 

ie Krirec unp KriminatiraAt 1n DeutscHLanp (Stuttgart, 1930); Exner, KrIEG UND 
KRIMINALITAT IN OESTERREICH (New Haven, 1927). 

See also MANNHEIM, War AND Crime (London, 1941). This recent study is largely based on the above 


reports and on British official statistics. Interesting material for the postwar period in England is available 
in Mannheim’s Socta Aspects OF CRIME IN ENGLAND BETWEEN THE Wars (London, 1940). 
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18 to 20 group) their conclusions regarding the criminality of the early and middle 
adolescent ages are still worth consideration in this connection. 

In Germany delinquency of children 15-18 years of age showed a slight decline 
in the first year of war, followed by a rapid rise, which reached its peak in 1918 and 
in the terrible years of postwar reconstruction. The same phenomenon was noted in 
Austria. Crimes against property in the age group mentioned rose 57% in Germany 
from 1913 to 1917. The rise was greatest in the cities. In Vienna, the rise in thefts 
and frauds was very noticeable and much greater for the younger than for the older 
age classes in the child and youth bracket. As a matter of fact, in both countries 
there was a noticeable decline in offenses other than property crimes, except for the 
fact that serious crimes against the person showed abnormal increase among children 
until the armistice. Truancy became increasingly common, but sex delinquency 
among girls declined. 

The reasons assigned to the general rise in juvenile delinquency were many and 
are familiar to all sociologists and child welfare workers. Lack of adult workers 
drove children into industry—child laborers in Germany under 16 years of age 
increased 20% for boys and 13% for girls during the war period—their wages rose, 
the apprenticeship periods were shortened to a vanishing point, the responsibilities of 
caring for a family were often placed on youthful shoulders. The absence of the 
father in the army and of the mother in industrial work meant less adequate super- 
vision. Family conflicts and the emotional tensions of the war coupled with the above 
factors stimulated increased alcohol consumption, induced sexual aberrations and acts 
of violence. Delinquency phenomena appeared more and more frequently in psycho- 
logically normal children. And when the war was over the returning workers 
drove the children into the ranks of the unemployed. 

In England the first year of the present war noted a rise in juvenile delinquency, 
greatest in the lowest age groups and relatively modest in the highest ones. “At the 
end of the first year of war, the English Board of Education reported that the number 
of children under fourteen convicted of offenses was 41 per cent higher than in the 
previous year; the increase in the age span 14-17 was 22 per cent.”® The increase in 
the 18-20-year group was 5%.1° “...In general, it was noted,” states Mrs. Glueck, 
“that it was in burglary, looting and thieving that the increase largely expressed 
itself. . . . It is of importance to note that in the first few months of the war the 
number of offenders fell below pre-war figures.” The British experience points, how- 
ever, to the fact that the highest rise was among mentally defective children, while 
those of normal or borderline mentality showed a decline in delinquency in 1940-41 
as compared with 1939-40,11 a finding which apparently was not matched by conti- 
nental experience during the previous great war. 

The United States has not as yet been in the war long enough to permit anything 
but very tentative observations. Recently, the Children’s Court of New York an- 


°E. T. Glueck, Wartime Delinquency (July-Aug., 1942) 33 J. or Crim. L, AND CrIMINOL., 119, 128, 
2° Evjen, Delinquency and Crime in Wartime (July-Aug., 1942) 33 id. 136, 138. 
11, T. Glueck, supra note 9, at 122. 
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nounced that it has handled 14% more cases during the first six months of 1942 than 
during the corresponding period of 1941.12 Police departments in our cities and 
juvenile courts generally report increases in child delinquency. There is evidence, 
however, that we are experiencing temporarily the same modifications in youthful 
crime as have been recorded in other nations. The fingerprint records of the FBI 
indicate that in the last three six-months periods, i.c., the first and the second halves 
of 1941 and the first half of 1942, the 18-20-year-olds showed a steady rise in robbery 
and assaults, but, while their arrests for criminal homicide rose in the second half of 
1941, they fell subsequently; their burglaries also showed a steady decline; and their 
arrests for ordinary thefts as well as for automobile thefts were fewer in 1942 than 
during the last half of 1941. The data for the 16- and 17-year-olds are very similar, 
but cannot be given the same credence, since in this younger age group fingerprinting 
practices are not so uniformly or generally established.1* 

There is no reason for optimism, however. Experience tells us that we may expect 
a great rise in juvenile delinquency and increased criminality in the youthful age 
groups immediately above the juvenile court ages and that this increase is likely to 
occur in property crimes, economic motives playing an even greater role during 
wartime than in normal periods. Past experience would also cause us to expect an 
increase in offenders, who have no previous record. All told, the work for crime 
prevention and the establishment of more carefully developed plans for the treatment 
of delinquent youth, therefore, should receive strong public support in these times of 
conflict. Furthermore, over the horizon looms the demobilization period and postwar 
economic crises which, should they prove severe, would cause us to regret any present 
failure on our part to profit from the lessons of the past and to build constructively 
for the future. 


12N. Y. Times, Sept. 23, 1942, p. 27. 
18 2 UnirorM Crime Rep. (1941) nos. 2 and 4; 13 id. (1942) no. 1. 








EXISTING PROVISIONS FOR THE CORRECTION 
OF YOUTHFUL OFFENDERS 


Austin H. MacCormicx* 


The statistics summarized by Thorsten Sellin in the preceding article reveal how 
far the administration of criminal justice in this country falls short either of protect- 
ing the public against crime and criminals or of preventing young offenders from 
becoming habitual criminals. It is the assignment of this article to analyze some of 
the reasons for the poor results obtained. Why, in particular, do our correctional 
systems fail to correct so large a proportion of the young offenders entrusted to them? 

There is no such thing, of course, as a correctional system in the United States: 
that is, one in which the whole process of correction from conviction on is coordinated 
and integrated in a single closely unified administrative structure under one head, 
The nearest thing to such a system is found in the United States Department of 
Justice, where probation, prisons, and parole are coordinated by the fact that they 
are all within the Department and that their respective heads are fully cooperative 
with each other. In actual practice, however, they are semi-independent services. In 
Michigan and New Jersey, where the correctional machinery is coordinated to an 
unusual extent, probation is still a function of the courts. Correctional procedures in 
every state differ from those in other states and frequently differ among smaller 
jurisdictions within the state. In their effectiveness and in their spirit, these procedures 
range from the bad to the good and it is only by a comparison of their results that 
we can determine which should be modified or done away with and which improved 
and extended. 

For the country as a whole the over-all trend has been continuously, though 
unevenly, forward, and in few places any longer do we find the primitive and frankly 
brutal procedures that were standard in the last century and by no means uncommon 
even as late as the 20’s. When all that is said, Dr. Sellin’s figures face us with the 
fact that improvement in correctional procedures has not kept pace with the progress 
of our society or with social thinking in general. Moreover, in the last twenty years 
the total number of prisoners has grown out of all proportion to the increase in 


* A.B., 1915, hon. Sc.D., 1934, Bowdoin College; A.M., 1916, Columbia University; hon. LL.D., 1937, 
St. Lawrence University. Executive Director, The Osborne Association, since 1940; Chairman, New York 
State Committee on the Youth Correction Authority Plan. Assistant Director, United States Bureau of 
Prisons, 1929-1933; Commissioner of Correction, New York City, 1934-1940. President, American Prison 
Association, 1939, National Prisoners’ Aid Association, 1942. Author: HanpBooK oF AMERICAN PRISONS 
(1926) (with P. W. Garrett); Hanpsook oF AMERICAN PRISONS AND REFORMATORIES (1929) (with P. W. 
Garrett); THe EpucaTion oF ApuLT Prisoners (1931). Contributor to periodicals. 
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population. While this is not an accurate index of the crime rate, one of the measures 
of the rate of progress of a society from savagery to civilization is assuredly the num- 
ber of men and women whom their fellow human beings deem it necessary to keep 
in cages. It need not be pointed out that this gives some indication of the state of 
civilization that has been reached not merely by those in the cages but also by those 
who put them there. 

To find the major defects in correctional procedures, we have only to look at the 
major trend in progressive jurisdictions, which for some years has been toward 
individualization of treatment, particularly with young offenders. This trend is based 
on the delayed discovery that each youth who breaks the law and is caught differs 
from every other youth in the toils as well as from those who never see the inside of 
a police station, and that the major hope of returning him to society as a good citizen 
is to discover the particular combination of factors in him and in his environment 
and circumstances which combined to get him into trouble, and to fit his training 
and treatment to those particular facts. Though this fact is becoming almost uni- 
versally recognized in correctional circles, the cumbersome system inherited from the 
era of mass punishment frustrates many of the attempts to give individual treatment. 
In analyzing the various steps in the correctional process, we shall find that the 
failure to treat the offender as an individual will go far to account for the high 
percentage of failures in the correctional system. 

The young offender caught in the machinery of criminal justice goes through many 
procedures at the hands of many different agencies: arrest, detention and trial, sen- 
tencing, probation or institutional treatment, and parole. Every step contributes to 
helping him or to injuring him psychologically. The Youth Correction Authority 
is necessarily concerned only with procedures after conviction and these must be the 
major concern of this article, but everything that happens to an offender up to the 
point of conviction has an inescapable effect on the procedures that follow. 


Arrest and Detention 


In spite of the excellent police forces developed in cities as dissimilar as Berkeley, 
Cleveland, Milwaukee, New York and Wichita, the treatment that the young 
offender often receives from the police tends to make him bitter and suspicious of the 
law and all its agencies and allergic to “correction.” Detention too often adds to the 
damage. Unquestionably, the worst aspect of pre-conviction handling in its de- 
moralization of young offenders is enforced association in detention “bull pens” and 
jails with degenerates, drunks, vagrants, and hardened criminals. In our usually 
overcrowded jails, a young first offender may be locked in with a man with active 
venereal disease, a pervert, a clever Fagin, or whatever derelict or criminal an over- 
worked officer happens to pull out of the latest batch of arrivals. Having nothing 
with which to occupy himself day after day and subjected hourly to destructive 
influences, many a boy in jail is destroyed by forces from within and from without. 
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Sentencing 

Discussion of indeterminate control of youthful offenders under the Youth Cor- 
rection Authority Act in accompanying articles of this symposium reveals the nature 
of current sentencing practices. Their influence is so far-reaching on all the rest of 
the correctional process as to necessitate a brief discussion here. A recent study of 
sentencing in federal district courts reveals shocking disparities. A judge in one 
district would give ten years for a certain offense, while a judge in an adjacent district 
would give one year. A committee of federal judges, reporting upon this matter to 
the Judicial Conference of Senior Circuit Judges, has this to say:? 

Judges who have never studied or visited prisons or reformatories, who never met with 
parole boards or discussed problems with their members, who never engaged in social work 
of rehabilitation, and who in their experience have never come into contact with those of 
criminal tendency are seldom able to do better than guess at what may be a proper 
sentence. 


Pre-sentence investigations by probation officers have for many courts helped to 
provide the information about a prisoner needed to make a discriminating decision 
but, by and large, probation staffs are overloaded and overworked and many of them 
are not of the quality necessary to do a good job in this field. Furthermore, bad 
sentencing and its demoralizing effect on the victim are by no means always the fault 
of the judge. In some states the penalty is set rigidly by the law so that the court 
must give a first offender an excessively long sentence, in some instances the same 
sentence he gives a hardened criminal for the same offense. 

The unsatisfactory situation with regard to sentencing procedures is indicated by 
the manner in which the states have been groping for improvement. A study? in- 
cluded in the report of the federal judges cited above indicates that the states now 
fall into six groups on the basis of the types of discretion to sentence given the trial 
courts. In eleven states the courts have no discretion whatsoever in fixing the max- 
imum term; in one state the courts have some but not final discretion; in seven states 
the courts can determine the length of sentence in some instances but not in others; 
in eight states, in which the law provides for a maximum and minimum sentence, the 
courts can fix the maximum term and in most of them the minimum also; in six 
states the courts have the choice to impose either a minimum and maximum or a 
definite sentence, and they can also fix the length of the maximum or the definite 
sentence; finally, in fifteen states only a definite sentence of imprisonment is permitted 
and the courts (or the jury) have power to fix its length. 


Probation 

Once a youth in the age group with which we are concerned (that is, above the 
juvenile court age and not yet a fully mature adult) is found guilty of a felony, the 
possibilities for disposition are usually limited: probation, jail, prison, or reformatory. 
Not all these alternatives are available to all courts, however, and in only a few states 


1 Report of the Subcommittee on Sentencing of Adult Offenders, REPORT TO THE JUDICIAL CONFERENCE 
OF THE COMMITTEE ON PUNISHMENT FOR CRIME (1942) 26. 
* Beattie and Tolman, State Sentencing Practices and Penal Systems, Report, supra note 1, at 81. 
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are facilities in addition to the above becoming available. All but six states make 
legal provision for adult probation. The extent to which it is used and the quality of 
probation services vary widely. Reports received by the United States Census Bureau 
from 27 states for 1940 show that 33.6% of the total number of defendants sentenced 
in the criminal courts were disposed of by probation and suspended sentences. The 
reports do not reveal in how many cases this involved supervision. The percentages 
placed on probation varied sharply from 11.7% in North Dakota to 74.1% in Rhode 
Island. Of the 7500 youths 16 to 21 years old convicted annually in New York State, 
more than 3000 (about 39%) are placed on probation. The rest are imprisoned. 

Probation is unquestionably a major tool for the reclamation of young offenders. 
Though marked progress has been made in recent years toward realization of its full 
possibilities with the adolescent group, probation often suffers from insufficient per- 
sonnel, from great unevenness in quality of personnel, and from lack of discrimina- 
tion in selecting offenders responsive to probation. To succeed, a probation officer 
must be well grounded in social case work technique, and must be inspired by warm 
human sympathy and understanding. Too many probation officers are political 
appointees of the courts. Too many are so overburdened with cases that they cannot 
give sufficient time to those who need special attention. The maximum case load for 
effective supervision in an urban community should be about 50 per officer; case loads 
in many jurisdictions rise to 100, 200, and even higher. 

The rule-of-thumb operates in the granting of probation in too many courts. Too 
many youths who should be given probation are committed to an institution for 
punitive reasons, while youths who require institutional training are put on probation 
as an act of misguided leniency, with the result that they soon get into trouble again. 
The surest way to reduce the margin of error is by a thorough pre-sentence investi- 
gation. This should not only include complete information on the current offense 
and the offender’s previous criminal record, but also his family history, his personal 
history and community background, pertinent data from medical, psychiatric and 
psychological examinations, and so forth. The judge should give careful considera- 
tion to all this material before passing sentence. Too often judges do not have it and 
too often also they disregard pertinent data. 


Commitment to Jails 

When giving a short sentence the court usually commits the youth to a local jail. 
This is often considered milder treatment than commitment to a training school or 
a reformatory. In point of fact, our jails are the worst institutions in our whole penal 
and correctional system, except for the even more abominable chain gangs still found 
in a few Southern states. One must not forget that, of the 3078 jails inspected by the 
United States Bureau of Prisons, 2111 were listed as entirely unfit for use and only 99 
were given a rating of 60% or over. 

Conditions which characterize the vast majority of county jails* include the fol- 


*For further discussion of this subject and others treated in this article, see the author’s article on 
Adult Offenders in the 1941 Soctat Worx Year Book, to appear in revised form in the 1943 volume. 
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lowing: an almost total lack of classification and segregation, even of those with 
contagious diseases from the well, the young from the old, and the beginner from the 
hardened offender; idleness; nonexistent or inadequate medical service; overcrowd- 
ing and unsanitary conditions; long hours of confinement in cells and bull pens; 
insufficient and poorly prepared food for those who lack money, and better food for 
those who can afford to pay for it; and absence of any efforts toward the rehabilitation 
of the offender through education and vocational training, placement or guidance on 
release, or social case work of any type. The chain gangs, of which there are still 
125 to 150 in the South, usually have all the bad features of the jails except idleness; 
they generally require road work “from sun-up to sun-down.” North Carolina is 
among the states demonstrating that road camps can be operated successfully without 
the chain gang system. 

The jails are usually administered by politically chosen sheriffs and deputies, who 
are constantly changing. Many jails are run on the fee system, which means that ir 
is to the financial interest of the sheriff to operate the jail as cheaply as possible and 
to spend the minimum amount on food, clothing, and other necessities. Finally, 
because of the inadequacy of the staff and their ignorance of methods of administer- 
ing institutions, the prisoners are very often permitted to organize “kangaroo courts” 
and to enforce rules of their own making. This practice not only results in the 
prisoners being allowed to run the jail to suit themselves but also in all sorts of 
illegal, corrupt, and brutal actions. 

It is recognized that one of the most disastrous features of our present jail system 
is its effect on young adults, large numbers of whom are first offenders. While await- 
ing trial many are held in jail under the conditions cited above and in constant con- 
tact with experienced criminals, even though they may later be discharged or placed 
on probation. Thousands of youths pass through our jails yearly and many boys in 
their late ’teens go to chain gangs. 


Commitment to Reformatories 

Although 22 states operate reformatories for men, youths of the reformatory type 
are committed in considerable numbers to prisons and penitentiaries. This is true of 
all states to some extent. The resultant lumping of youths with adults hampers 
rehabilitative work for both. Major Rice Youell, superintendent of the Virginia State 
Penitentiary and newly appointed Commissioner of Corrections, has stated that his 
penitentiary receives every year from 300 to 400 adolescents who should never have 
been sent there and who would be more likely to respond favorably to other types of 
treatment. Major Youell undoubtedly expresses the attitude of progressive wardens 
everywhere. 

In the 28 reformatories for men, designed to serve particularly the adolescent and 
young adult group, the usual age range is from 16 to 25 or 30 years. The Federal 
Government operates four of these reformatories and the remaining 24 are in 22 states. 
The New York Reformatory at Elmira set the early style for this type of institution 
when it was established in 1876. With the best of intentions from the first, the re- 
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formatories gradually became little better than junior prisons characterized by 
unselective and monotonous training routines and unnecessarily severe discipline. 
The last two decades, however, have seen a definite advance toward programs fitted 
to the capabilities and interests of young adults. There has been a particular improve- 
ment in education and vocational training, in medical, classification, and other 
technical services, and in organized recreation as an aid to health and morale. The 
New Jersey Reformatory at Annandale, the Federal Reformatory at Chillicothe, and 
a rejuvenated Elmira have been leaders in the progress of recent years, and have 
done an especially good job in the field of vocational training. 


Mass Treatment in Reformatories 


In spite of these improvements many of the reformatories, particularly those in 
the states, leave much to be desired. In the first place, they are generally too large. 
Until recently, the Ohio Reformatory at Mansfield had about 2000 inmates, Elmira 
1700, Chillicothe 1400, Ionia, Michigan, 1300 and Preston, California, nearly 800. 
Annandale, with about 450, is one of the smallest and this is one of the reasons for 
its success in rehabilitating youths. 

No matter how thoroughly the staff may be inspired by the will to give individual 
treatment, the necessity of maintaining discipline in an overlarge population of 
young, reckless prisoners of badly mixed types leads to the use of stereotyped mass 
treatment procedures which impair, if not completely nullify, individualization. The 
difficulties are multiplied by the fact that nearly every one of our reformatories for 
adults has been crowded beyond capacity, although the war has now brought reduc- 
tions in population. The New York State Vocational Institution at West Coxsackie, 
for boys 16 to 19 years old, has been compelled to house more than 700 in a plant 
designed for 504. Of this situation the superintendent wrote: 

Due to this overcrowded condition it was necessary on two occasions to buy additional 
beds which are further supplemented by Army cots set up at night and taken down during 
the day. The overcrowded conditions introduce many problems, including those of dis- 
cipline, health and sanitation, and the general inmate morale has suffered considerably in 
those sections of the institution where it has been necessary to house 70 inmates in a space 


provided for only 42. 


Inadequate Classification and Segregation 


A poison that infects most of our reformatories for adults is that resulting from 
inadequate classification and segregation. To a large extent the institutions must 
receive those whom the courts commit. Consequently, the steady stream that flows 
through their gates includes first offenders and hardened criminals, steady young fel- 
lows and hay-wire psychopaths, mentally superior and mental defectives, essentially 
normal youths and sex deviates, strong characters and weak characters. To prevent 
contamination institutions sometimes segregate either those with a very favorable 
prognosis or those with a very bad one. Unless one or the other group is restricted 
to the point where isolation becomes continuous and therefore something too near a 





594 Law anp ConTEMPORARY PRoBLEMS 


punishment status, the institution cannot prevent contacts ouside the cell block. The 
process is as futile as mixing bad apples with good in a barrel. The United States 
Bureau of Prisons is so alive to the necessity of classification that it does not allow 
even the heavy transportation costs involved to prevent the transfer of prisoners to 
the appropriate institution among the thirty that make up its far-flung system. 

It is not a pleasant truth, but one that must be faced, that homosexuality is an 
ever-present problem in our penal institutions and is encouraged by the lumping of 
all types together in mass treatment plants. As Leonard Harrison says:* 

The inducements to reform, offered by the state, appear of little value when measured 
against the blighting effect of sex-tragedies that are risked by the practice of locking two 
young men within a single cell. A boy who is degraded as a result of the state’s control 
over him can never get enough of shop training or of psychiatric ministration to make up 
for the injury sustained. It is deterioration, not reformation, that the correctional system 
induces under such circumstances. 


Enforced Idleness 

Enforced idleness and inadequate outlets for our physical energies and emotional 
urges would tend to demoralize the best of us. Perhaps nothing has been more harm- 
ful and shameful in our recent penal history than the idleness in our prisons for all 
age groups, now mercifully relieved in some institutions by war industries. For 
mental and physical health the young prisoner, particularly, needs to have his day 
full to the brim with work and training, balanced by recreation and a variety of 
character-building activities that use up his energies to the limit. Most institutions for 
youths, as for older prisoners, have had to fall back on made work and have had to 
rely on unrealistic vocational training routines instead of training supplemented by 
productive work. The courses for aviation mechanics at Chillicothe and for shipyard 
workers at Chino are samples of real training inspired by the war. 

For many years the greatest obstacle to rehabilitation has been the widespread 
idleness in prisons. Beginning with the Hawes-Cooper Act (1929)® and the Ashurst- 
Sumners Act (1935),° federal statutes made it possible for states to pass legislation 
restricting the sale of prison-made goods. This legislation sounded the death knell 
of the contract system, which had led to many abuses, and of sale on the open market 
in general. The iniquitous lease system had already disappeared. The general trend 
is now toward the state-use system, under which prisons manufacture goods for sale 
to governmental units. The federal prison industries operate with conspicuous suc- 
cess under this system, which has been in effect for many years with limited success 
in California, Illinois, New York, and Ohio, among the larger states, and with 
greater success in Massachusetts, Michigan, New Jersey and Virginia, among others. 
The state-use system is generally considered the one most fair to all concerned so 
long as the industries are varied. Prison industries in normal times must still struggle 
for survival, however, and must often produce at a slow pace for restricted markets, 
paying only the most meager wages to the prisoners. 


“Harrison, PREVENTING CRIMINAL CarEERS (Community Service Society of N. Y., 1941) 11. 
5 45 Stat. 1084 (1929), 49 U. S. C. §60. ® 49 Srat. 494 (1935), 49 U. S. C. §§61-64. 
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The war has opened tremendous possibilities for prison industries. The federal 
institutions, which encountered no legal obstacles, went on a war production basis 
prior to our entry into the war, and by 1942 were producing a great variety of war 
goods and materials with an estimated value of $12,000,000 a year. Virginia, among 
other states, has been producing materials for the State Guard and other state 
agencies. The legal bars to production by the states for government use, including 
Lend-Lease, during the war were removed by an opinion of the Attorney General on 
May 6, 1942. The War Production Board has established in the Bureau of Govern- 
ment Requirements a Prison Industries Section to serve as a clearing house and an 
Institutional Supplies Committee to facilitate contact between state institutions and 
procurement offices. Many states are not in a position to produce needed goods at 
once, but the program is gradually developing. 


Forestry Camps 

It is because of the vicious effect of idleness in many of our penal and correctional 
institutions that the development of forestry-type camps for youths in California, 
Washington, and Michigan, of state prison farms in New Jersey, North Carolina, 
Ohio, and Tennessee, among others, and of excellent work camps by the Federal 
Bureau of Prisons is so encouraging. 

These new developments focus attention upon a major weakness in the institu- 
tional facilities for youths: the lack of diversity in type, function, and degree of 
custody. No one institution can meet the needs of the endless variety of adolescents 
and young adults who break the laws. The Federal Bureau of Prisons, New Jersey 
and New York have made considerable progress in this matter of diversification. 
The thirty federal institutions range from a mountain road camp in Idaho to 
Alcatraz, but the country as a whole has scarcely made a beginning to meet the 
problem. “It is impossible,” says the English Prison Commission, “to train men for 
freedom in a condition of captivity.” Half of our state reformatories for men are 
walled institutions with a large part of the inmates quartered in cells. They have the 
physical attributes of prisons to a marked degree. By contrast, the federal reforma- 
tories and those of a dozen states are of the medium security type. The number of 
minimum security units is very small. The new California Institution for Men at 
Chino and the honor forestry camp just established as an annex to the Washington 
State Reformatory for Men deserve especial note. 


The Importance of Institutional Personnel 

No correctional. system is better than the personnel that administers it, but the 
right kind of personnel can do wonders to overcome the physical and organizational 
handicaps to effective rehabilitation. There was a time when the public could easily 
be fooled by a showy plant and formally laid-out grounds into thinking the state had 
a successful reformatory. We have since learned better, although some state institu- 
tions have been built in recent years with the aid of federal funds which now stand 
as reminders of how futile it is to set up a beautiful plant and staff it with inadequate 
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or incompetent personnel. Although the proportion of professionally trained persons 
in reformatory staffs is much greater than in prison staffs, few states have as yet been 
able to attract personnel with the high quality of human sympathy, intelligence, and 
training essential to help boys find themselves. The old custodial tradition still 
lingers and it is a constant battle to keep staffs from falling back on easy routines in 
which, for instance, inmates are forbidden to talk or act naturally because natural 
behavior demands increased alertness of the staff. 

A few winters ago the writer visited the men’s reformatory in a Northern state, 
There was no outdoor recreation because of the cold and the inmates were not even 
allowed to get the physical release of shoveling snow. Indoor recreation was virtually 
nonexistent. The place had the explosive threat of a ticking bomb. There was a 
cowed, desperate look on the faces of the men, most of them young, that promised 
trouble. Fortunately, the operation of institutions for the convenience of the staff and 
unwillingness to take any extra risk of trouble are becoming increasingly rare, but 
if we are to reclaim more young offenders, we must have more high quality staff 
members. 


Parole 

The final step in the correctional process, if it is to be successful, is reestablishment 
of the offender in society. Good parole is an effective means of continuing super- 
vision after a youth leaves a correctional institution until reestablishment is achieved. 
This vital part of the correctional process is as yet far from adequately developed. 
In the first place, it should be keyed in with all the treatment that has gone before. 
Parole should be granted the moment the youth is really ready for it. There comes 
a moment in the lives of many prisoners when the institutional treatment has done 
all that it can for them and they are ready and eager to regain their places in society 
and go straight. For many such men fixed sentences render parole impossible at the 
crucial moment. Often their psychological disintegration takes place before the eyes 
of wardens and superintendents whose hands are tied by the law. Keeping a man 
imprisoned beyond the critical psychological moment is often as harmful as extending 
fever treatment for syphilis too long. 

Parole laws present a bewildering variety of provisions and restrictions. Only 13 
states and the Federal Government have full-time parole boards. Supervision as a 
whole is inadequate. Only a dozen states and the Federal Government provide con- 
stant official supervision; one half of all the state parole officers are in five states. The 
trend is upward, however, and it is estimated that there has been a 100% increase in 
the number of parole officers in the past decade. During 1941-42 Florida and Virginia 
passed parole laws, so that all states now make some legal provision for parole. 

The parole systems of the Federal Government and a few states have been brought 
to a comparatively high standard and their record of successes on parole is such as 
to demonstrate clearly the effectiveness of well-administered and adequately staffed 
parole. That various administrative set-ups are effective has been demonstrated in 
four of the outstanding systems of the country: the federal system and those of 
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Michigan, New Jersey and New York. In each there is close coordination of parole 
with the institutional programs; in Michigan and New Jersey parole is part of a 
centralized correctional administration under one head. 


Community Cooperation 

An indispensable factor in successful parole is community cooperation in helping 
the parolee to get a job and to return successfully to free life. Too often, as soon as 
the public discovers that a man has a prison record, it takes away his job and brands 
him as an outcast. That is a certain method of defeating the correctional effort. The 
war is serving to break down the old prejudices, although the change is based on the 
need of manpower rather than on a fundamental change of heart. Today ex- 
prisoners, young and old, can get jobs in a variety of war industries as well as in 
ordinary jobs that have been vacated by men going into the armed forces or into war 
industries. With some exceptions, probationers and parolees may be accepted for 
induction into the Army. In New York State alone about a thousand parolees have 
been accepted. It may well be that this will lead to a change of attitude toward 
offenders in general when the war is over. As a Kentucky official has said, “When 
they come back, these men will be thought of as ex-soldiers, not ex-convicts.” Every 
man who makes a good record will assuredly help hasten the day when the public 
is ready to give the probationer or parolee a real chance to stand on his own feet and 
make his own way on his merits. 


The Importance of Individualization and Integration 


We began this analysis of the defects in the existing correctional process with the 
statement that most of the defects could be traced to failure to apply the principle of 
individual treatment. Unless all elements in the correctional system think in terms 
of individuals, those that do not will largely defeat those that do. To combine the 
punishment and custodial motive with the individual treatment and rehabilitation 
motive is to mix water in your gasoline. What good, for example, is it for experts 
in medicine, education, psychology and social case work to make a thorough study 
of a boy and determine the training and treatment to which he is most likely to 
respond if the court lumps him with all other kinds of delinquents in a mass treat- 
ment institution ? 

Correctional treatment, moreover, must be a continuous and integrated process to 
succeed. In the segmented structure of the penal and correctional system, we put 
our finger on a second reason for its failure and for the steady growth of prison 
populations. As Leonard Harrison has recently written,” “No other governmental 
service engaged in a single enterprise is so poorly integrated, so divided among inde- 
pendent agencies, so inadequately equipped with facilities for carrying out an ap- 
proved policy as is the criminal justice system.” The courts function in their own 
splendid isolation; the institutions in theirs; the parole services in theirs. The hapless 
delinquent is passed from one to another like lumber through various processing 


7 HARRISON, op. cit. supra note 4, at 4. 
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plants. Almost inevitably the mass-produced end result proves a perverse failure, for 
unfortunately the delinquent boy is not lumber. 


Correctional Treatment for Women 


The preceding discussion has been concerned chiefly with correctional systems for 
males. This is due, first, to the vastly greater magnitude of the problem of male 
offenders and, second, to the general superiority of correctional institutions for 
women. 

There are 27 special institutions for women prisoners in the country, two federal 
and 25 state. (This figure does not include such larger city institutions as the New 
York City House of Detention, which cares for trial prisoners and sentenced mis- 
demeanants, but includes the Detroit House of Correction, which serves as the state 
prison and reformatory for women for Michigan.) These institutions are variously 
designated as prisons, reformatories, state farms, or as combinations of two types, but 
in most of them the aim and method are essentially those of the adult reformatory. 
In the remaining states women prisoners occupy a section of the men’s prison, often 
in very limited quarters. 

As a whole, the institutions for women are the most encouraging of our penal and 
correctional institutions, chiefly because of their commonsense and socially minded 
approach. The oldest of these institutions date back to the 1870’s but most of them 
have been established during the present century. The more recent ones are planned 
on the cottage basis, and their buildings and grounds have little of the prison atmos- 
phere. There is a reasonably large proportion of professionally trained persons on 
their staffs, although the institutions for women have seldom been given the appro- 
priations they need and their staffs are notoriously underpaid. 

Academic education is not stressed, but excellent vocational training is given in 
the work of the institution for domestic and other occupations the women can enter 
on release. The Massachusetts Reformatory at Framingham places women in 
domestic employment while they are still serving sentence, thus modernizing an old 
indenture law. Productive industries are generally small, usually being limited, to 
the manufacture of clothing for state use. Women prisoners also engage in outdoor 
work of all types, even heavy farm work, and appear to enjoy it and profit by it. 

Emphasis is placed on medical service and health programs. Women with infant 
children are instructed in child care by trained nurses. Health and morale are pro- 
moted by a variety of indoor and outdoor recreational activities. Classification, case 
work, and individualized treatment are stressed. The Federal Industrial Institution 
for Women at Alderson, West Virginia, and several state institutions seek to develop 
cooperative social attitudes through some form of “student government.” The hu- 
mane and intelligently sympathetic attitude displayed by staff members in women’s 
institutions contrasts vividly with the customary attitudes in institutions for men. 
The New Jersey Reformatory at Clinton Farms has developed individualized treat- 
ment to a particularly high level. 
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A very large proportion of the women’s reformatories can be given a high rating. 
There is no part of the country in which one or more excellent institutions for 
women are not to be found. They often have to accept the older, chronic offenders 
whose rehabilitation is difficult, together with the younger and more hopeful cases. 
They are small in size and are sometimes neglected. They have difficulty securing 
funds for professional services and for other vital needs. But they are manifestly 
motivated, in the main, by a high ideal of social service and, with all their limitations, 
serve as models in aim and method for the institutions for men. 

While it is true that a girl in her late ’teens or early twenties, if sent to one of the 
special institutions for women, will be one of a population having a very wide age 
range, this is not as serious a matter as it would be in an institution for men. She is 
much more likely to have her youth taken into account and to be safeguarded against 
the bad influence which some of the older prisoners might exercise. Under the type 
of leadership the staff of the better institutions give, the older women are often 
effectively utilized as a steadying influence on the younger. 

In too many states still a young woman or older girl is confined in a county jail 
or in an institution designed primarily for men. Too many older girls, moreover, 
are sent to training schools for delinquent girls or, being sent there as children, are 
held until they are in their late ‘teens. They are frequently a disturbing influence, 
or worse, and throw programs which should be planned for younger children out 
of balance. The inadequate provisions which have been made for those who are too 
old for children’s institutions and too young for women’s institutions are in part 
due to the comparatively small number involved. The war has brought a new prob- 
lem, with its marked increase in the number of convicted women, many of whom 
are not women, as a matter of fact, but girls. In the South, where the problem has 
been most pressing, state farms for women and training schools for girls alike are 
receiving those convicted of prostitution and related offenses. 


Future Prospects 


In conclusion, our penal and correctional institutions reveal three current trends 
that are gratifying to those who are concerned primarily with the youthful offender. 
These trends are toward greater diversification of institutional facilities, toward more 
effective individualization of treatment, and toward closer integration and unification 
in the administration of the whole correctional process. Special institutions for young 
men and institutions where young women will receive special training and treatment 
have been established, but there are not enough of them, they are not sufficiently 
varied in type, and their efforts at individualized treatment are handicapped by many 
factors. The need of administrative integration is clearly recognized by leaders in the 
field, but many hide-bound traditions and the desire to protect precious prerogatives 
delay its accomplishment. The record of the past decade or two and the prospects 
for the future are encouraging, however, especially since it appears probable that the 
war will act as a catalyzer in the slow chemistry of correctional reform. 





THE YOUTH CORRECTION AUTHORITY ACT 


Joun Barker Wairte* 


Some fifteen years ago a joint session of committees of the American Law Insti- 
tute, American Bar Association and the Association of Law Schools considered the 
wisdom of undertaking a “restatement” of criminal law. Out of this proposal there 
eventuated, somewhat indirectly, another committee which included psychologists, 
psychiatrists, criminologists and sociologists interested in related fields, as well as 
lawyers. This latter committee was emphatically of the opinion that a thoroughgoing 
revision of the criminal law, rather than a mere restatement, was needed. Proposals 
to that end were made and some steps taken toward it, but the necessary financial 
support did not materialize. However, it was recognized at the time that an absolute 
prerequisite of revision would be clear determination of the purpose to be accom- 
plished by means of the criminal law. That committee in its turn, again with some 
remote relationship, was followed by the committee,’ functioning under the auspices 
of the American Law Institute, by which the proposed Youth Correction Authority 
Act was formulated. And again one of the primary problems, requiring solution 
before detailed drafting of any proposal could be undertaken, was determination of 
the precise objective whose accomplishment was to be sought. 


THE PRELIMINARY PRoBLEMS 
The objective of any criminal law can be predicated either on hate, or on hope. 
The purpose may be either retrospective or prospective. But one proposition is indis- 
putable; no part of the criminal law can be soundly formulated until some purpose 
is definitely agreed upon and adhered to by the formulators. This determination of 
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Law AnD Procepure (1931); CriminaL Law 1n Action (1938), and a number of other legal works. 
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References to state statutes in this article have been made for purposes of illustration only and hence 
have not been encumbered by footnote citations. 
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the purpose to be accomplished by the new law was thus a necessary preliminary to 
further work by the drafting committee. 

The once widely prevalent philosophy of Kant and Hegel postulated a retrospec- 
tive purpose. Punishment was conceived as an exaction of regret; it was not even 
thought of as a measure of prospective utility. One man, declared Kant, ought never 
to be dealt with merely as a means to an end desired by others; not even as a means 
of attainment of the public good. Hence, though he might properly be made to 
suffer for his sins, it was not proper to impose that suffering as an example whereby 
to influence the conduct of others. In the current philosophy of the period, the 
punishment of wrongdoers was a religious duty, the exaction of expiation, the im- 
position of retributory suffering necessary to the rounding out of the harmony of 
abstract “justice.” But it was not suffering imposed as an example to others.? Nor 
was this notion of retribution for the past, of evening the score by matching evil to 
be suffered with evil done without specific concern for the future, confined to the 
expression of lay philosophers; it permeated legal thought as well. Judicial opinions 
spoke of heavy sentences “in expiation” of wrong done and “in revenge” for injury 
accomplished; legislators enacted statutes designed for similar purposes. In the words 
of Sir James Stephen, “the criminal law stands to the passion of revenge in much 
the same relation as marriage to the sexual appetite.”® 

But a quite different notion of the value of punishment held place as long ago as 
Plato and Seneca. Its postulate was that we do not punish a man because he has 
offended, but that he may offend no more. This, in a revived form, has become the 
dominant thought, not always adhered to, behind the modern criminal law. Between 
these two philosophies the committee had to choose, though that choice was easy. 

But even the notion of a prospective, preventive purpose in the criminal law has 
been, as it still is, involved in a confusion of thought. Should the law in its preventive 
efforts deal with a convicted wrongdoer in the hope that he Aimself will be thereby 
induced to offend no more? Or should it be designed primarily to the end that others, 
who witness the consequences visited upon a discovered criminal, shall take heed 
_ and themselves refrain from similar trespassing? Again the committee had to choose. 
It would not do to answer casually, “both.” Time and intelligence have forced us to 
the realization that consequences which are calculated to beget the greatest fear in 
those who merely observe them are not also well designed to constrain those who 
suffer them into the paths of rectitude. The death penalty may do both in a sense; 
at least, while it perhaps frightens potential offenders, it does also preclude fresh 
offense by offenders on whom it has been imposed. But the data compiled by such 
men as Thorsten Sellin demonstrate beyond peradventure that the traditional punitive 
method of dealing with known criminals, whatever effect it may have in the preven- 
tion of potential crime by others, is lamentably unsatisfactory as a preventive of 
repeated crime by the persons punished. 


* “Judicial punishment can never be administered as a means for promoting another good, either with 
regard to the criminal himself or to civil society.” Kant, PuitosopHy or Law (Hastie’s trans. 1887). 
° STEPHEN, GENERAL VIEW OF THE CRIMINAL Law oF ENGLAND (2d ed. 1890) 99. 
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Thus the drafting committee was faced at the outset with a difficult choice be- 
tween objectives; or with the problem of evolving some plan of treatment which 
would accomplish both, which would be reasonably effective in deterring crime by 
others and would at the same time be more effective than present methods in prevent- 
ing repeated crime by the persons treated. But any solution required consideration 
first of all of the reasons why the punishment of one criminal is supposed to deter 
potential criminals; then why and how it is supposed to affect the individual himself, 


Punitive Treatment Not Sufficiently Effective 

One conclusion stood out manifestly. The committee felt quite safe in assuming 
that the deterrent effect of punishment, either upon the person punished or upon 
others, could not be increased merely by increasing the harshness of the punishment 
and accentuating the victim’s physical pain and suffering. History has made plain, 
even to the cursory reader, that the most horrendous punishments of a happily 
by-gone age were no more effective in either respect than their milder modern suc- 
cessors. No threat of mutilation, of pain, or of death appears ever to have deterred 
men from the pursuit of gain or honor, whether they climb the Chilkoot Pass over 
the frozen bodies of their predecessors, or face the flame-throwers of a bitter battle- 
field. The wisdom of thoughtful students suggests that if there be any deterrence 
through fear resulting from traditional law enforcement, it springs from the fear of 
disgrace, of ridicule as one who is unfit to mingle with his fellows, of injury to that 
psychological something which makes us desire rather to be like unto other men than 
unlike. Its force may spring also, as Aschaffenburg put it, from the fact that “the 
stamping of an act as an offense, the commission of which the State will prosecute 
with unrelenting severity, immediately arouses the feeling that the act is unsuitable, 
inadmissible, disreputable, contrary to duty. Thus general prevention operates rather 
quietly, slowly, and penetratingly, making the consciousness of right sharper, in- 
tensifying the general feeling for right and wrong, and is thus rather educative than 
directly deterrent.” 

All these deterrent influences the committee believed could be brought to bear 
without necessarily resorting to punishment in the common connotation of that 
term—without necessarily inflicting on each convicted individual some modicum of 
physical pain or suffering. Inasmuch as the harshest of penalties have been no more 
conducive of abstention from crime than our milder ones, it could fairly be assumed 
that the major deterrent is the conviction itself, rather than the penalty—is the stigma- 
tizing, by conviction, of the convict as one who is reprobated by his fellow men 
because he is intolerably different from them. If to this stigmatization be added the 
probability that the convict may be segregated from society by institutional confine- 
ment for an indefinite time, neither the probability nor the duration of confinement 
being determinable in advance of conviction, there is brought to bear on the potential 
wrongdoer all the deterrent force, all the threat, except that of physical pain, ascribable 
to the traditional punitive procedure. And all this, as will become evident, is retained 
in the Youth Correction Act as proposed. 
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Assuming, thus, that the mere physically punitive consequences. of conviction 
could be altered, without materially derogating from the deterrent effect of the con- 
viction on others than the one convicted, this question arose: How can the con- 
sequences of conviction best be altered so as to increase their preventive effect upon 
the convict himself? 

Before the committee’s answer to that question is stated, it should here be empha- 
sized that none of the provisions of the Correction Act were motivated by senti- 
mentality. There was no mere sympathy for the criminal as “a poor sick man who 
needs more help than harshness”; there was no desire to “turn the penitentiaries into 
country clubs.” The one and only purpose in the committee’s deliberations was that 
of hard-boiled practicality—to evolve whatever method of treatment, within the ac- 
cepted bounds of humanity, would tend to prevent repeated crime more effectively 
than any other method would do it. To the extent that the proposed Correction Act 
departs from harshness of method, it does so not because harshness is cruel, but 
because mildness ts more effective. 

In determining what treatment to propose, the committee had first to inquire why 
the prevailing methods fail. For this failure they finally postulated four main causes. 
These faults are not characteristic of every institution, nor are all of them necessarily 
characteristic of every district. Some have been greatly mitigated here, others there. 
Hence the positing of certain faults as inherently characteristic of the traditional 
methods of treatment is in no way intended as a sweeping criticism of either institu- 
tions or administrators. It is just what it purports to be, a statement of faults inherent 
in the punitive system as such and avoided, where they have been avoided, only 
because the administrators of the system have wisely departed from the punitive 
tradition. The causes of the present system’s failure to prevent repeated crime by the 
very persons who have been subject to it are these: 

1. It too often subjects convicts of correctable character to deteriorative influences 
and character-destructive experiences. 

2. It returns its victims to social freedom definitely less able to abstain from crime, 
and often less willing to do so, than before they were subject to it. 

3. When it returns its victims to social freedom, it leaves them to face crime-pro- 
ductive pressures even stronger than they have previously known, with no help or 
encouragement in resistance thereto. 

4. It necessarily returns to freedom ninety odd percent of those it deals with, 
regardless of their fitness for freedom or that freedom’s danger to the community. 

Heeding this history of failure of the traditional method, the committee sought to 
draft an act which would retain all that is good in the old method, while eliminating 
the causes of its failures and adding procedures better adapted to the ultimate end 
desired—the diminution of repeated criminality. 


Tue MEcHANICcs oF THE AcT 
But before discussing how the Correction Act is designed to remedy those causes 
of failure, it is necessary to explain the mechanics of its operation. The Act creates 
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what it calls a Correction Authority of three members to administer its provi- 
sions. (§4) Obviously the name is unimportant. Moreover, it should be clearly under- 
stood that in proposing the Act the Institute has not assumed that it will be, or should 
be, adopted anywhere in completeness and without alteration. Many of its details 
will necessarily be altered to fit the conditions existing in the particular state. Thus, 
in respect to the Correction Authority, the proponents of the Act recognize that this 
administrative group may well be larger in one state and smaller in another. In a 
state such as Michigan, which has a relatively new corrections law, a director of 
corrections protected by civil service, and a well-administered department, the Youth 
Correction administration may well be made a function of that already existing 
department. In other states it might better be set up as provided in the proposed Act, 

Youths convicted of crime in any court, except a juvenile court, are required to 
be committed to this Authority, instead of being sentenced to penitentiary or reforma- 
tory. (§§12, 13) A “youth” in this sense is a person who was less than 21 years of 
age at the time of the arrest from which the conviction resulted, and who was not 
proceeded against as a juvenile offender. (§12) This commitment to the Authority 
is the court’s sentence of the convict. The period for which he is thus sentenced is 
determined not by the committing court, but by the terms of the Correction Act. 
There is no question of any “double sentence,” or of a sentence by the court and a 
subsequent sentence by the Authority. Under the terms of this Act there is just one 
sentence—that of the court in committing the convicted youth to the control of the 
Authority. The Authority then determines, within the limits fixed by the Act, how 
long the individual shall remain subject to its control. In this respect its power is 
essentially like that of the numerous state parole boards which determine how long 
a prisoner shall remain in the penitentiary; like the power, also, of the reformatory 
officials who now determine whether a youth committed by a juvenile court shall 
be released or kept in further confinement. 

The Act sets out certain exceptions to this obligation of the court to commit to 
the Authority. (§13) 

If the offense of which the youth is convicted is one for which a death penalty is 
mandatory in respect of persons over 21 years of age, the court must sentence the 
youth to death. So, too, if the mandatory penalty for adult offenders is life imprison- 
ment, the youth must be so sentenced. 

If the judge would have the alternative, in case of an adult, of the death penalty 
(or of imprisonment for life), or a term of imprisonment less than life, the court may 
either impose the more drastic penalty or commit the youth to the Authority. 

If the court could sentence an adult to payment of a fine, without imprisonment, 
he may so sentence the youth, without commitment to the Authority. 

If the offense is of the misdemeanor type which would subject an adult to possible 
imprisonment, but only for a maximum of 30 days, the court may sentence the youth 
to imprisonment for not over 30 days in some place approved by the Authority. But 


“The Act does not go into effect until the Authority has certified to the Governor that it has set up 
the necessary facilities for its operation. §11. 
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if the youth has been previously convicted and the judge is satisfied that society will 
be best protected by committing the youth to the Authority, he may so commit him. 


When a youth has been committed to the Authority it has a wide power of dis- 
cretion in its treatment of him. The Act is, possibly, deficient in that it does not set 
up an appropriation of money for the creation of new or increased treatment facilities. 
Neither does it invest the Authority with control of existing penal and correctional 
institutions. On the contrary it expressly declares (§25(2)) that 


Nothing herein shall be taken to give the Authority control over existing facilities, 
institutions or agencies; or to require them to serve the Authority inconsistently with their 
functions, or with the authority of their officers, or with the laws and regulations governing 
their activities; or to give the Authority power to make use of any private institution or 
agency without its consent; or to pay a private institution or agency for services which a 
public institution or agency is willing and able to perform. 


The reason for not putting a specific appropriation provision in a model statute 
seems obvious. The reason for not investing the Authority with control of existing 
institutions is that the jurisdiction of the Authority is limited to youthful offenders, 
whereas the institutions which must be utilized by the Authority are employed in 
treatment of other types of offenders as well. Until a complete separation can be 
brought about between institutions used by the Authority and those used for other 
purposes, or until the Authority is given corrective jurisdiction over all convicts, it 
would be illogical to give the Authority control of the jointly used institutions. 


But so far as concerns control of the persons committed to it, as distinct from 
control of institutions, the Authority is invested with broad powers. The Act states: 


Public institutions and agencies are hereby required to accept and care for persons sent 
to them by the Authority in the same manner as they would be required to do had such 
persons been committed by a judge of a court of criminal jurisdiction. But no institution 
for the care of the insane or mentally defective persons shall accept a commitment by the 
Authority unless such commitment is in conformity with the laws requiring medical 
examination, certification by a judge, or other procedure. (§25(3)) 

The Authority is hereby given the right to inspect all public institutions and agencies 
whose facilities it is authorized to utilize and all private institutions and agencies whose 
facilities it is using. Every institution or agency, whether public or private, is required to 
afford the Authority reasonable opportunity to examine or consult with persons committed 
to the Authority who are for the time being in the custody of the institution or agency. 
($25(4)) 

Placement of a person by the Authority in any institution or agency not operated by 
the Authority, or the discharge of such person by such an institution or agency, shall not 
terminate the control of the Authority over such person. (§26(1)) 

No person placed in such an institution or under such an agency may be released by 
the institution or agency until after approval of the release by the Authority, unless the 
institution or agency would have power under the law to release at its own discretion 
persons committed to it by order of a court. In the latter case, it may not release a person 
placed by the Authority until a reasonable time after it has notified the Authority of its 
intention to release him. (§26(2)) 
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When a person has been committed to the Authority it may (a) permit him his liberty 
under supervision and upon such conditions as it believes conducive to law-abiding con- 
duct; (b) order his confinement under such conditions as it believes best designed for the 
protection of the public; (c) order reconfinement or renewed release under supervision as 
often as conditions indicate to be desirable; (d) revoke or modify any order except an order 
of discharge as often as conditions indicate to be desirable; (e) discharge him from its 
control when it is satisfied that such discharge is consistent with the protection of the 


public. (§30(1)) 


Against this background of mechanics of operation of the Act it is possible to 
discuss the ways in which it is designed to alleviate the four evils from which results 
the failure of existing methods of treatment to prevent repeated criminality. 


Tue AvomaANce oF CHARACTER-DEGRADING ExPERIENCE 


The most potent influence by which the criminal tendencies of a young man are 
encouraged, his character habits of law-abiding conduct reversed, is generally con- 
ceded to be the contacts and experiences of ordinary prison life. This is not to say 
that other degrading influences do not also have a part. Neither is it a suggestion 
that all places of confinement are alike in their hurtful effects. It is merely recogni- 
tion of the common assumption that prison influences are more generally dangerous 
than others. Avoidance or mitigation of this evil is possible in several ways; a convict 
may not be sentenced to prison at all; he may be released from prison before its 
influence has wrought full havoc; he may be confined in an institution where the 
adverse factors are at a minimum. 


a. Probation 

The idea of non-confinement, of suspension of sentence or its execution, of release 
on probation, is of course nothing new. It is already in operation to a varying extent 
in 40 states and the federal system. In only two respects do the proposals of the 
Correction Act go further than these already existing and approved practices. 

Ordinarily the discretion to place a convict on probation instead of ordering him 
into actual confinement, rests in the trial judge. No two judges exercise the power 
similarly. In a single federal judicial district one finds one judge putting only 4% 
of his convicted defendants on probation, while another uses probation in 62°/ of his 
cases." Many states today have provision for some pre-sentence investigation through 
which the judge can make a guess at the need and wisdom of releasing the defendant 
on probation; but so multiple are the possible factors involved and so relatively 
meager is the information provided in the average case that the judicial choice can 
not hope to be more than an intelligent guess at best. 

The Act proposes to lessen this evil by relieving the busy and not particularly 
trained judge of the burden of such decisions. At the same time, be it noted, the Act 
does not deprive the judge of the pleasure—and what some have frankly called the 


® McGuire and Holtzoff, The Problem of Sentence in the Criminal Law (1940) 4 Fev. PROBATION 22. 
See also Gaudet, Individual Differences in the Sentencing Tendencies of Judges (1938) ARCHIVES OF 
PutLosopuy, No. 230, p. 19. 
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political profit—of refusing to order a youth into confinement when, as a preliminary 
judgment, he thinks confinement unnecessary. The Act expressly provides that 
whenever a judge commits a youth to the Authority “he may direct that he be left 
at liberty until otherwise ordered by the Authority under such conditions as in the 
judge’s opinion will insure his submission to any orders which the Authority may 
issue.” (§18) This provision grew out of a recognition that for some youths any 
actual imprisonment, even temporarily while the Authority was gathering the data 
on which to base its further orders, might foster criminal tendencies rather than 
arrest them. This judicial power to order immediate release on probation seemed 
necessary as a preservation of the best in the present practices of probation and 
suspended sentence. 

But whenever a youth has been committed to the Authority—whether the judge 
orders him left at liberty or directs that he be at once confined*—it becomes the duty 
of the Authority, through its agents, not necessarily by the members of the Author- 
ity itself, forthwith “to examine and study him and investigate all the pertinent 
circumstances of his life and the antecedents of the violation of law because of which 
he was committed.” (§28) From that investigation the Authority is then in a position 
to determine, more wisely than any judge could reasonably be expected to do, 
whether or not the youth should be released—or continued—on probation; it has 
data not usually available to judges and it operates through agents trained in that sort 
of prognostication of behavior. 

In another aspect also the Act is an improvement over most existing legislation 
respecting probation. While the statutes vary greatly, the majority specify certain 
offenses after which the person convicted can not be placed on probation. But the 
list of these offenses differs. California specifies 16, Illinois 12, Indiana 6, Kentucky 
none. Louisiana specifies bigamy among others for which probation is not allowed, 
but does not forbid it after larceny; Kansas forbids it after conviction of larceny of 
an automobile, but permits it after conviction of bigamy; Iowa does not preclude it 
after either, but specifies treason, which the others do not; some states consider the 
possession of a deadly weapon the basic reason for refusal of probation, others ignore 
that fact. All in all, it is impossible to avoid the conclusion that there is no funda- 
mental reason at all why probation is forbidden after conviction for this, that, or the 
other specified offense. The confusion suggests merely failure of the legislators to 
appreciate the real reason for any probation—which is expressed in the statutes them- 
selves to be that a convict may wisely be put on probation “where it appears to the 
satisfaction of the court that the defendant is not likely again to engage in an 
offensive or criminal course of conduct, and that the public good does not require 
that the defendant shall suffer the penalty imposed by law.” 

The Correction Act makes this already accepted principle the basis of its provisions, 
and permits release on probation whenever those conditions exist and whenever the 


°The Authority is required to designate proper places of confinement before the Act can come into 
operation. §11. 
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Authority is satisfied—in the words of the Oregon statute—that “the best interests of 
the public as well as the defendant will be subserved thereby.” It has never been 
demonstrated, nor could it be, that the public has been better protected in states 

_where the use of probation is drastically limited than it is protected in states having 
no such limitations. Hence the Act sets out no specific offenses for which probation 
is not possible, but permits it whenever the Authority is satisfied that the interests of 
society will best be served by probation. 


b. Parole 


Another procedure designed to minimize the evil effects of actual imprisonment 
is the now common practice of release on parole when confinement appears no longer 
necessary for the public safety. The only power of importance given by the Correc- 
tion Act to the Authority which is not already commonly exercised by parole boards 
is that of releasing promptly, without any required minimum of time, whenever 
release seems conducive to the good of the individual and of the public as well. Even 
this power is already vested in the parole boards of at least half a dozen states, so 
that the Correction Act is no more than following the already developed trend of 
progress in this respect. 


c. Separation of Prisoners 


A third procedure for the minimizing of character-deteriorative influences is 
proper segregation of different character types during the period of confinement. 
Some states have no specific legislative provision for such segregation. Some provide 
merely that male and female convicts shall be kept separate; others that white shall 
not be confined with black. Many states have established separate and distinct insti- 
tions in which youthful offenders are to be kept apart from those of mature years. 
Illinois invests its correction authorities with power to establish “divisions of the 
penitentiary system,” which are to be set up “in the light of considerations relating 
to age and character of the inmates, the necessity of preserving first offenders from 
contact with recidivists and such other criteria of classification as may be dictated by 
penological science. . . .” Michigan, too, obligates its department of correction to 
make careful study of every prisoner “to the end that he may be confined in the 
institution suited to the type of rehabilitation required in his case.” 


Though these latter are the unusual type of statute, they are also the more 
modern; they exemplify the trend which has already developed. The proposed Act 
does not supply the Correction Authority with funds, but it does empower that 
body, when funds are available, to set up whatever institutions may be required for 
proper separation of prisoners. (§27) Moreover, it requires the Authority to study 
each youth committed to it and to determine in which of the existing state institu- 
tions he can be confined with most hope of benefit, instead of injury to the likelihood 
of his abstention from crime in the future. (§28) 
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REHABILITATION FOR Law-AsipING ExIsTENCE 


One reason for the failure of mere punishment to prevent repeated criminality by 
the person punished, is that while the pain and suffering imposed may possibly create 
in its victim a desire to live within the law thereafter, it does not strengthen his ability 
to do so. The causes of crime are too multifarious for analysis, but they do boil 
down into two generalizations; either a normally resistant person is subjected to 
abnormal pressure toward crime; or else an abnormally unresisting person yields to 
normal pressure. The most that punishment as such can even pretend to do is to 
strengthen the will of resistance. One may gravely question that it really does even 
that; but even in the most unrealistic of theories it is not supposed to do more than 
that. By no stretch of imagination can punishment be supposed to lessen the 
pressures to which its victim may be exposed. 

These pressures toward criminal conduct may be internal of the individual—a 
deficiency in the blood stream content leading to abnormal cravings; a chronic, but 
curable, inflammation of the mons veneris causing abnormal sexual desires. Or they 
may be external to himself—established and not practicably avoidable criminal asso- 
ciations, for example. An inability to maintain honest self-existence in a competitive 
world may have driven one youth to crime, and will inevitably continue so to drive 
him as long as the inability continues. Another’s criminality may have been the 
reaction of an inferiority complex; a psychological condition, correctable by treatment 
or change of environment, perhaps, but never by mere physical or mental punish- 
ment. 

If the will to abstain from crime were the only real determinant of conduct in 
that respect, it might suffice for the prevention of crime to strengthen that will 
enough. Perhaps a sufficiency of will zs all that is needed to keep any individual in 
the paths of rectitude; the writer has no wish to enter the controversy which centers 
about that problem. But any assumption that will to abstain is enough, necessarily 
presupposes that there is will enough. If will is enough, can mere punishment create 
enough will? 

The answer is that punishment itself never in all of history has been sufficient to 
that end. The failure of punishment to put an end to repeated crime even by the 
person punished can not be attributed to the mildness of modern penalties. The 
death penalty did in truth stop further crime—but not because it was a “lesson” to 
the victim. Nothing less than death, not even the fearful barbarities of a time which 
is now past, ever effectively put a stop to repeated criminality. As a matter of truth 
there is evidence, if not proof, that the ultimate effect of punishment is to weaken the 
will toward law-abiding conduct, not to strengthen it. 

So, conceding, if one wishes, the theoretical postulate that crime is no more than 
a matter of deficient will to abstain therefrom, the postulate remains no more than a 
splendid theory until its proponents can demonstrate a method of begetting that will 
in reality. Punishment, by physical pain and mental suffering, has never yet succeeded 
in that end, and in any sensible presumption never will succeed. From this latter 
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premise a correlative premise is ineluctable—if we cannot sufficiently strengthen the 
will to resist pressures toward crime, the alternative is to reduce those pressures. 


a. Diminishing the Economic Causation of Crime 


That means, of course, first to discover what are the pressures upon a particular 
individual, second to discover a means for reducing them. Insofar as pressures are 
the operation of social conditions, it is scarcely the function of criminal law enforce- 
ment agencies to cope with them. An undue availability of intoxicating liquor, 
abnormal slum conditions, a group psychology which condones or even encourages 
certain types of crime—all such conditions as these presumably must be corrected 
through other agencies. But whenever the pressure results from a peculiarity of the 
individual himself, the possibilities are altogether different. The enforcement agencies 
of the criminal law are the very agencies that do deal with him. Theirs is the oppor- 
tunity to study the particular cause which drove him into crime. Theirs is the duty, 
when that cause is found, to eliminate it if they can. To strengthen also the indi- 
vidual’s will is a wise procedure when it is possible; to diminish the forces which 
overcame his will and are likely to overcome it again is even wiser. 

In actual practice this latter process would necessarily deal largely with bettering 
the individual’s capacity for honest self-support. If it be true, as so frequently as- 
serted, that poverty is a potent cause of crime; if there is merit in the now common 
effort to educate people generally in useful trade skills, then there is peculiar value 
in so training persons who have yielded to the pressures of incapacity in those skills, 
and peculiar need for so training them. Just because “punishment” has been so 
lamentably unsuccessful—not because it is cruel, or is morally undeserved, nor for 
any sentimental reason, but just because it is not satisfactorily successful—it must 
largely yield place to education and training in increased ability for law-abiding life. 

This necessity has already been clearly recognized in the legislation of several 
states; though more or less academically recognized, inasmuch as funds for operation 
of the newer policy have not been provided.” The Illinois statutes, for example, 
provide that prisoners shall be employed “so far as practicable in occupations in 
which they will be most likely to obtain employment after their discharge from im- 
prisonment” and their work “shall be directed with reference to fitting the prisoner 
to maintain himself by honest industry after his discharge.” Indiana authorizes 
training “in the mechanical arts.” Massachusetts authorizes such prison industries as 
will enable the prisoners to learn valuable trades. The statutes of other states show 
less cognizance of this need. Alabama directs that prisoners be employed at such 
work as the authorities may determine. In Mississippi “for the use of the peniten- 
tiary” the superintendent may establish a blacksmith shop, wagon shop, shoe and 
harness shop, grist mill, brick and tile factories, and a tailoring shop. Women con- 


™Some states, such as California and Michigan, have made special financial provision for the purpose. 
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victs may manufacture clothing for convicts. Some states have no. provision, or only 
a provision that the prisoners may be kept at “hard labor.” 

The Correction Act is in this particular respect no more advanced than is some 
of that already existing and accepted legislation. The Act, of itself, appropriates no 
funds, but it gives the Authority power, when funds are available, to set up all 
agencies and institutions necessary to its corrective work; (§27) and it specifically 
provides that the Authority may require any person committed to it to participate 
“in vocational, physical, educational and corrective training.” (§31) Insofar as facili- 
ties for such training already exist, the Authority is permitted to make use of 


them. (§25) 


b. Correcting Other Causes of Crime 


The fact that an individual’s criminality may be the product of some abnormal, 
but correctable, physical or mental condition has not been so well recognized in 
existing legislation as has his possible need for training in self-support. There are 
provisions in occasional statutes for “psychiatric examination,” and in most states 
there is a common provision for medical and surgical aid to prisoners in need of it. 
But in no statute is there apparent recognition of the probabilities of crime prevention 
by means of medicine or surgery. Neither, it must be admitted, does the Correction 
Act state that possibility so explicitly as one could wish; but recognition of the 
possibility is implicit in the Act and the Authority is required to “study” each person 
committed (§28) and is expressly invested with power not only to utilize education 
and training in trade skills, but also “to make use of other methods of treatment 
conducive to the correction of the person and to the prevention of future violations 
of law by him.” (§31) 

So far as repeated crime may be a consequence of environment and companion- 
ship, the Authority has power—so long as a youth is still under its jurisdiction, even 
though he be released on parole from confinement—‘“to require such conduct and 
modes of life as seem best adapted to fit him for a return to full liberty without 
danger to the public welfare.” (§31) 


ASSISTANCE AFTER RELEASE 


In the way of provision for assistance to persons who have been released from 
imprisonment, the Correction Act is far ahead of existing legislation; but not at all 
in advance of what all students of the problem have long been advocating. The 
point is that when men are released from prison into social freedom they face a 
problem of honest livelihood far more difficult than anything they have experienced 
before. The man who has never been in jail treads a primrose path of life compared 
to the rough course which the “ex-convict” must struggle through. The latter has 
been “out of work” for months or years, and it is difficult enough in normal times 
for even the man with a good reputation to thrust himself back into a place of 
employment. Many large employers have an established policy of refusal to employ 
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ex-convicts at all; small employers fear to do so. In times of war “defense industries” 
close their gates to him; the army and navy are forbidden by statute to accept him 
as a volunteer for death. 

Large-scale offenders who have embezzled thousands or have mulcted investors 
of millions may get jobs as managers of some friend’s country estate, or may even 
be met at the Nashville station by a brass band and an automobile parade. But for 
every one so welcomed, thousands are finally released with no money, no job, and no 
prospect of one. What friends they have are the associates with whom they originally 
embarked into crime; they are the friends—and the repeated influences toward re- 
peated crime—to whom the released convict must return. It is the writer’s guess— 
there are no data from which to do more than guess—that this one factor, the factor 
of lack of real assistance in honest living after release, accounts more than any other 
one circumstance for the appalling percentage of relapse into fresh criminality. 

Existing law, except in two states, makes no real provision for help to the released 
convict. The conventional statute is like that of Washington which provides for 
each discharged convict a suit of clothes to cost not more than $10, transportation by 
the cheapest route to place of sentence, and $5 in money. The Florida statute adds 
insult to injury by saying that the $5 is given him “to provide the necessities of life 
until he can procure work.” Five dollars in these days for that purpose! In his 
$10 suit, without money for bus fare to the factories, without money for the necessary 
tools of his trade, without money for the union dues without which his labor leaders 
will not permit him to work, what can he do but hope that this time he will not be 
caught? 

Even when the convict is released on parole the actual assistance he gets is not 
much more helpful in fact. Some state laws provide that he cannot be paroled 
unless he has a job and a home awaiting him. In many states, too, it is the practice 
of parole boards to find jobs for their parolees before the release is granted. But 
when that first job terminates—and employment does too often end without fault of 
the employee—what then? The Kentucky statute is perhaps the most explicit. The 
state’s two parole agents, employed at $100 a month, are expected to find employment 
for prospective parolees, “to assist them in keeping employed at all times while so 
on parole . . . to counsel, aid and encourage such paroled prisoners and assist them to 
become self-sustaining and useful members of society; to investigate and report on 
breaches of parole... .” But of power to assist them with funds, of authority to 
furnish them beds at night, food, tools, carfare, union cards, the statute says nothing; 
nor does it provide funds for such purposes. The more conventional statutes are 
even worded in terms not of help, but of watchfulness. 

There are many private charities which, by assistance to persons just released 
from prison, do an incalculable amount of social good by preventing relapses into 
crime. But they are not state-supported. The Correction Act again does not set up 
any appropriation of money for the purpose, but it clearly recognizes the need, and 
it explicitly invests the Authority, when funds can be secured, with power to set up 
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“agencies and facilities designed to aid persons who have been discharged by the 
Authority from its control in finding employment and in leading a law-abiding 
existence.” This is in addition to a similar power given it in respect of parolees. (§27) 


SEGREGATION UNTIL RELEASE Is SAFE 


When a Michigan prisoner, Dominic Piccone, reached the end of a four-year 
penitentiary sentence, the prison psychologist advised the authorities against his re- 
lease because he showed definite homicidal tendencies. But the authorities had no 
alternative under the state law; the punitive sentence had been served, and Piccone 
was released. Within two weeks he had murdered three good citizens. 

That is only an extreme case out of many where release has been obligatory under 
the law, despite the fact that grave danger to the public security was obvious from 
such release. Even in the case of misdemeanors only, a system is downright absurd 
which allows the imprisonment, release, reimprisonment and rerelease of one man 
for forty, fifty, seventy, a hundred successive times. The cost in time, effort and 
money is terrific; the nuisance to the public is incalculable and should be intolerable. 
Yet existing law absolutely requires release even until the hundred and first time 
and beyond.® 

A citizen who is a public menace, even though not homicidal, because of any 
state of mind which can be dubbed “insanity” can be segregated, under existing law, 
for so long as his dangerousness continues. Moreover the question of his continued 
dangerousness, like his original segregation, is determinable without the right to jury 
trial. Yet that method of protecting the public safety against his particular danger- 
ousness is established and accepted as sound. So, too, a “Typhoid Mary” can be con- 
fined in the hospital on Welfare Island for year after year until death ends her threat 
to the public health, without the right to jury trial. Even in the case of juvenile anti- 
social tendencies, extremely young offenders can be institutionalized by judicial order, 
there to remain until they are twenty-one, without right to release unless and until 
the authorities in charge are satisfied that release will be compatible with public 
good. 

The Correction Act merely proposes that the evil resulting from frequent release 
of persons who are known to be criminally dangerous be mitigated, by applying to 
the situation the same practical philosophy by which the public is protected against 
juveniles, against disease carriers, and against the psychiatrically peculiar—but to 
apply it with even greater safeguards against abuse than are common to those 
procedures. 


a. Existing Statutes 

To a limited extent the existing criminal law has already made a start in this 
direction. The so-called fourth-offender laws of many states now provide a life-long 
segregation for persons who have been three times released after felony convictions 
and have offended yet again. The basis of these statutes appears to be punishment 


* There is in fact more than one reported case of over 100 releases. 
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rather than segregation; they are far harsher than anything in the proposed Act, 
because they do not permit release even when release would obviously be beneficial 
to the individual and harmless to the public. But they do demonstrate a recognition 
of the wisdom of continued segregation. 

Another type of already existing statute clearly evidences a legislative realization 
of the need for continued segregation of people who are dangerous because of their 
criminal tendencies, even though they are neither insane, nor disease carriers, nor 
ferocious juveniles. In both Michigan and Illinois, people convicted of sex crimes, 
who show tendencies toward repeated sex offenses, can be indefinitely segregated 
“until cured” of their dangerous tendencies, even though in the words of the statute 
they are “not insane.” In New York any “mentally defective” youthful criminal can 
be segregated until cured of his dangerousness. Just why these statutes are limited 
to “sex criminals” is not apparent; an arsonist who “though not insane” shows 
tendencies toward repetition, or a thief who is likely to persist, or a killer who, 
though not insane, shows homicidal tendencies, are surely as dangerous to the peace 
and safety of society as a sexual exhibitionist. All that the Correction Act proposes 
is that this already begun progress toward public protection by confinement of 
persons known to be dangerous to it shall be extended to its logical application. But 
one thing should be strongly emphasized—the Act also sets up more careful safe- 
guards against possible abuse of the process than are to be found in the already 
accepted laws. 


b. The Provisions of the Act 


In the first place the Act absolutely requires that the Authority make prompt and 
thorough study of every person committed to it, for the purpose of determining what 
‘sort of treatment is most likely to fit him for early release. That examination of 
each individual must be periodically repeated; there can be no “forgotten man” under 
the Act. If the examination and renewed determination of proper rehabilitative treat- 
ment is not so made, the individual is given a right to petition the court for an order 
of discharge. The discharge must be granted unless the Authority can satisfy the 
court, after a full hearing of both sides, that further control is necessary. (§28(4)) 

Every person must be released by the Authority as soon as it believes “there is 
reasonable probability that he can be given full liberty without danger to the public.” 
(§29(2)) This section of the Act does not purport to set up rule-of-thumb standards 
by which the Authority must determine fitness, because no such standards have yet 
been discovered. The fitness for discharge is necessarily left to the intelligent dis- 
cretion of the Authority, just as existing law leaves it to the discretion of the judges 
when they suspend sentences, to parole boards, to administrators of juvenile institu- 
tions, and to the directors of hospitals for diseased or the insane. 

But the Authority’s discretion in refusing to order release is carefully limited. 
With certain exceptions which will be discussed, every person who is committed 
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because of a minor offense for which the “punishment” of an adult would be not 
over 30 days imprisonment must be discharged before he becomes 21 years old, or 
within 3 years of his commitment. (§32) If a possible 3-year imprisonment for a 
youth in cases where an adult could be held only 30 days seems appalling, it must be 
remembered first that the 3 years is not obligatory; the youth may be released in 
3 hours. Next, the only youth who can be committed for such an offense is one who 
has been previously convicted one or more times and who the trial judge believes 
cannot be cured of his criminal propensities without treatment by the Authority. 
(§13(i)) Michigan already has a statute to the effect that a person three times con- 
victed of misdemeanor as a disorderly person can be imprisoned for two years. In 
the third place, the adult is being punished in the, usually vain, hope that he will 
voluntarily reform, and a relatively mild punishment is all that he deserves. But the 
youth is zot being “punished” in this sense any more than the blameless mentally 
defective, insane, or disease-carrying person is being punished by segregation from 
society. The youth, like those others, is being segregated, not in retribution for the 
particular offense, but because like those others he has shown that his continued 
liberty is a threat to the public peace and security. He is to be segregated so long, 
but only so long, as that threat continues; but with the exception to be discussed, 
the Authority must assume him to be no longer dangerous and must release him as 
soon as the stated time has elapsed. 

So, too, youths who have been committed because of more heinous offenses must 
be released by the time they reach 25 years of age. Their social dangerousness is 
assumed to be terminated by then. (§32) 

But if the Authority is satisfied that any person under its control ought not to 
be released even at the times stated, it is authorized to go into court and prove, or 
try to prove, that release would be dangerous. The provision of the Act is as follows: 


Whenever the Authority is of opinion that discharge of a person from its control at the 
age limit stated in Section 32 would be dangerous to the public it shall make an order 
directing that the person remain subject to its control beyond that period and shall make 
application to the [appropriate] court for a review of that order by the court. The order 
and application shall be made at least six months before the time for discharge stated in 
Section 32. The application shall be accompanied by a written statement of the facts upon 
which the Authority bases its opinion that discharge from its control at the time stated 
would be dangerous to the public, but no such application shall be dismissed nor shall the 
order be disapproved, merely because of its form or an asserted insufficiency of its allega- 
tions; every order shall be reviewed upon its merits. (§33) 


If the Authority applies to the court for review of an order as provided in Section 33, 
the court shall notify the person whose liberty is involved, and if he be not sui juris, 
his parent or guardian if practicable, of the application and shall afford him an opportunity 
to appear in court with the aid of counsel and of process to compel attendance of witnesses 
and production of evidence. When he is unable to provide his own counsel, the court 
shall appoint counsel to represent him. (§34(1)) 
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If after a full hearing the court is of opinion that discharge of the person to whom 
the order applies would be dangerous to the public because of his mental or physical 
deficiency, disorder, or abnormality, or because of his lack of improvement under cor. 
rective training and treatment, the court shall confirm the order of the Authority. If the 
court is of opinion that discharge of the person from continued control of the Authority 
would not be dangerous to the public the court shall disapprove the order of the Authority 
and shall order the person to be discharged from its control. (§34(2)) 


If the court authorizes a continuance of the Authority’s control, the individual 
whose liberty is affected is by the Act given a right of appeal to a higher court. (§36) 
If the lower court’s action is afirmed on appeal, the Authority’s control continues so 
long as necessary, but not to exceed two years in cases of commitment for minor 
violation, or five years in other cases; after which time the person must be discharged 
unless a new order is made by the court. (§35) 

Again no rules are set out in the Act by which the court shall determine the 
individual’s fitness or unfitness for social liberty. It is necessarily assumed that they 
will be essentially the same as those by which, under the accepted existing legislation, 
the fitness of a “sex criminal” for release is determined, or the fitness of any criminal 
for release on probation or parole. The non-existence of any precise rule of thumb 
is no more a fault in the proposals of the Correction Act than it 1s a condemnation 
of the existing probation, parole, juvenile correction, and sex criminal statutes. On 
the other hand, the collateral provisions of the Correction Act raise greater protection 
against abuse than is found in those statutes, because the Act provides for judicial 
hearings to review the judgments of the Authority, and provides for automatic release 
unless the necessity for further control is affirmatively proved. 


The proposed Correction Act, then, is not a radical offer of new and untried 
practices, supported only by theory. On the contrary it does no more than gather 
together practices actually in effect and accepted as wise under the legislation of 
various states, and other practices—such as effective assistance in law-abiding conduct 
after release—which, though not yet in utilization under governmental authority, 
have been followed by private agencies and are approved by all students of the 
problem. Its essential value as a proposal for legislation is that it gathers together 
these desirable but scattered practices, not all of which are yet followed in any one 
state, and integrates them into a coordinated procedure for diminishing that burden 
of repeated criminality from which the public now suffers” 


° If one queries why the Act is confined to treatment of convicted youth only, the answer is three- 
fold;—The initial burden on the Authority of so dealing with all convicted persons would be practically 
insupportable—a moderate beginning is wise. Opposition which will stop its ears to reason concerning 
adult criminals will often accept a similar proposal concerning youth. So much of adult criminality has 
its beginning in youth that, if youth can be taught not to repeat, the crimes of maturity will be of 
relatively little moment. 
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INDETERMINATE CONTROL OF OFFENDERS: 
REALISTIC AND PROTECTIVE 


James V. Bennett* 


The keystone of the Youth Correction Authority Act is the principle that the 
length of the period of treatment must be completely within the control of the 
Authority. Since the Act completely abandons the notion that punishment alone is 
the panacea for crime, it follows logically that the time required to redirect the 
offender must be gauged by the necessities of each individual case. This idea is 
neither radical nor untried. Rather it is a realistic facing up to the hard facts learned 
from a long fruitless effort to curb crime through fear, retributive punishment, and 
uncoordinated action. It stems also from the conviction that the failure to check 
crime is because our criminal laws are not broadly enough framed adequately to 
protect society as a whole. 

The Model Act provides that the Authority may keep under continued study a 
person in its control and retain him under supervision so long as this is necessary to 
the protection of the public. The Act also provides that the offender be given full 
liberty as soon as there is reasonable probability that he will not be a menace to the 
public. The Act, however, does not give carte blanche to the Authority to determine 
how long an offender may be held since one of its sections provides that court 
approval must be obtained, if he is held beyond his twenty-first birthday if he was 
originally committed before he was 18, or beyond the age of 25 if he was committed 
subsequent to his eighteenth birthday. The Act also establishes machinery whereby 
the Authority may apply at specified intervals to the appropriate court for an order 
authorizing continued control over any offender whom it believes to be dangerous 
because of his mental or physical condition, disorder, abnormality, or because of his 
lack of improvement under corrective training or treatment. The request for con- 
tinued control must be in writing and fully supported by a statement of facts and 
reasons. The offender is, of course, free to appear by counsel or in his own right to 
rebut such statements. Thus, it is theoretically possible for the Authority to release 
completely an offender the next day after he is placed in its control, or it may hold 
him for life. 

Admittedly the Act places broad discretion in the Authority and frankly places 
dependence upon the judgment, integrity, and ability of its members. But, even so, 


* A.B., 1918, Brown University; LL.B., 1926, George Washington University. Director of the Bureau 
of Prisons, United States Department of Justice, since 1937. Formerly Commissioner, Federal Prison 
Industries, Incorporated; Assistant Director, Bureau of Prisons. President, American Prison Association, 
1939. Contributor to periodicals. 
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the Act provides more safeguards than do other parts of our legal machinery. It 
depends on group judgment rather than upon the decision of a single judge whose 
knowledge of the offender is limited to the facts and evidence which can be legally 
produced in court. The Authority also has the benefit of actual observation of the 
offender over an extended period as well as the advice of the experts who deal per- 
sonally with him. And finally the members of the Authority must reduce their views 
to writing in such form and with such clarity that they will withstand the challenge 
of public criticism, the rebuttal of the defendant, and the analysis of the court. Cer- 
tainly under such a procedure there can be no semblance of “star-chamber” proceed- 
ings or possibility of arbitrary, capricious, or prejudiced action. 

Thus protected and thus safeguarded, the principle of indeterminate control of 
law violators is not only in conformity with our best legal traditions, but is also in 
accord with modern scientific concepts of human behavior. The indeterminate 
sentence idea has long been recognized as fundamental to any system of individual- 
ized treatment of the offender. It arises from 150 years of experience—that imprison- 
ment for a specified period does not assure the reformation of those who violate the 
law nor deter others from similar conduct. 

The indeterminate sentence as a method of dealing with offenders was first 
enacted into law in Michigan in 1867 as a part of their parole law. It appeared next 
in connection with the establishment of Elmira Reformatory in the middle 70's. Its 
use since those early days has been extended to the prison field, so that today we find 
the principle of the indeterminate sentence in a full third of our state jurisdictions. 

Had the drafters of the original Elmira Reformatory statute insisted on the in- 
clusion of a fully indeterminate sentence provision in the bill which they presented 
to the legislature, it is extremely likely that this principle would have found its way 
into the then new reformatory experiment, and we should not at this point still be 
championing its merits. As matters now stand, we must strive to persuade the public 
no less than the prison and parole administrator that under a limited indeterminate 
sentence law, society is not adequately safeguarded, nor has the public any assurance 
that the offender will not be released before he has given sufficient evidence that he 
no longer constitutes a serious threat. 

As the framers of the Youth Correction Authority Act have themselves pointed 
out, many of our juvenile courts and most of our juvenile institutions are empowered 
by law to take control or custody of the young offender until he is 21. When we con- 
sider that the lower age for juvenile court jurisdiction is usually set at age seven, there 
exists a maximum period of 14 years during which the court or the institution may 
exercise full control over the offender, with no requirement for any periodic appraisal 
of his development and no questioning of their authority except through a writ of 
habeas corpus. 

Under the defective delinquent laws in New York,! Pennsylvania, Illinois,’ 


* 10B N. Y. Consot. Laws (McKinney, Supp. 1942) §§430-448, 450-451. 
? Pa. Stat. ANN. (Purdon, Supp. 1941) tit. 61, c. 6A. 
* Iii. Rev. Stat. (Supp. 1938) c. 38, §820. 
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Massachusetts,* and Minnesota® the psychopathic criminal may be retained in custody 
for a period well in excess of the term he might have received as a routine sentence 
if a psychopathic condition had not been indicated. Similarly, cases of mental defect 
and disorder, whether juvenile or adult, where there is no element of criminality, 
may be held in custody for indefinite periods of time without the necessity for a 
further court appearance or court order. 

In the past, any attempt to supplant a punitive philosophy with one of individual 
rehabilitation has met with opposition from students of constitutional law and those 
who see in these new devices an attempt to strip from the individual the civil rights 
and guarantees plainly established in our national charter. It is common knowledge 
that these safeguards of individual rights came into being as a protest and a protec- 
tion against the tyrannical power of the rulers of medieval England. Those who advo- 
cate the principle of the indeterminate sentence and the administrative control of 
individual treatment must guarantee that in asking for some liberalizing of these 
traditional safeguards they are seeking to establish in their place a principle of indi- 
vidualized rehabilitation which will more than compensate for the changes wrought 
in our structure of civil liberties. As but one instance, we cite the fact that the 
appellate judges of this country have fairly uniformly upheld the principle that where 
the aim of the juvenile court is the aid, encouragement and guidance of the child, 
certain traditional procedures—trial by jury, indictment, technical rules of evidence, 
and other paraphernalia of formal criminal court procedure—may be set aside. Cer- 
tainly this precedent may be used to argue for the extension of these same aims to the 
group just above juvenile-court age range. 

An indefinite period of control over the offender is basic to the treatment as 
opposed to the punitive process of redirecting the antisocial tendencies of the 
offender. The statistics and data on recidivism abundantly demonstrate that somehow 
we must get away from the purely legalistic approach and apply the knowledge and 
skill of the physician, the psychiatrist, and the sociologist. The proposed statute deals 
with offenders at a critical period of life when mental and physical structures are 
undergoing rapid and significant changes. The thought processes, mood and be- 
havior trends as observed among adolescents are ever changing. Of course, this is 
to be expected since it is well known that mental alterations accompany bodily 
changes. For example, during childhood both physical and mental components are 
exceedingly elastic and adaptable to changes, whereas during senescence they become 
rigid and fixed. During the period of adolescence, a marked transition from the weak 
and plastic phase of childhood to the more powerful and inflexible state of maturity 
is encountered. It is during this period that sudden spurts of physical growth take 
place, accompanied by definite mental changes. It is during this period that allow- 
ances are usually made, within reasonable limits, for the restlessness, rude behavior, 
and egoism so characteristic of youth. 


“Mass. Gen, Laws (1932) ¢. 123, §113. 
5 Minn. Stat. (1941) §§526.09-526.11. 
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While the overwhelming majority of youths are able to control themselves, there 
are some who are so clearly devoid of self-control, so inclined to give way to their 
instincts and react in an offensive and dangerous manner to trivial difficulties and 
unimportant frustrations that they can be regarded only as a hazard to the com- 
munity. It is definitely accepted that some such persons, although not insane in the 
narrow legalistic sense, are, nevertheless, mentally abnormal. Some of these mental 
abnormalities are due to specific bodily and physical changes. Mild and unrecognized 
attacks of encephalitis and other infections of the brain may cause such changes, 
Latent injuries, undetected brain tumors, misunderstood glandular disturbances, and 
undiagnosed brain lesions are frequently responsible for such behavior. So also are 
certain hidden sex abnormalities. 


When considering the necessity for an indeterminate period of control for youth- 
ful offenders, it is of the utmost importance to remember that the individual's be- 
havior while within the control of the Authority is one measure for determining his 
potential danger. There are other definite criteria and standards which can be 
developed by skilled persons to determine just how long the offender should be kept 
under control. By careful investigation and the case history method it can be shown 
that there are certain individuals whose behavior is so perverse and predatory that 
they do not respond to any of the usual forms of punishment, treatment, or control. 
It also can be demonstrated that a considerable number of individuals manifest 
misconduct of such a nature and degree as to indicate that the natural mental in- 
hibitory mechanisms or brakes against offensive conduct entirely fail or are markedly 
impaired. When the inhibitory mechanisms fail, then such impulses as selfishness, 
cruelty, perversion, aggressiveness, emotional storms, and destructiveness easily come 
to the surface in an unrestrained fashion. The literature on criminology, the classifica- 
tion summaries and case history records of our prisons and reformatories, as well as 
court proceedings, are filled with examples of this type of case. It is unnecessary to 
cite any of them in detail here. But certainly there is a large group of persistent 
violators, whose conduct is so poor and extreme and who are so unresponsive to 
correctional methods that they are often included in an ill-defined and poorly under- 
stood borderland between the normal and the abnormal. This group is characterized 
by the behavior characteristics mentioned above and is often labeled as psychopathic. 


The necessity for indeterminate control of youthful offenders is further demon- 
strated by the utter failure of present methods to prevent or deter crime or to re- 
habilitate the offender. Time and time again it has been shown that well over fifty 
per cent of the adult predatory offenders began their delinquency careers in childhood 
or adolescence. The parole violation rate for young persons is twice as great as for 
older offenders. Practically all of the habitual and professional offenders, those who 
are in and out of prisons for the better part of their lives and who present the most 
serious problem to law enforcement agencies, began their careers in the age period 
covered by the Youth Correction Act. These facts alone, substantiated again and 
again by prison and parole reports and crime surveys, prove that youth is the crux 
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of the crime problem. Something must be radically wrong with. an inelastic system 
of definite sentences and judge-prescribed treatment which shuttles the same offender 
back and forth, time after time, between the institution and the community. The 
present system has failed. A new approach is in order. 

One of the great advantages of the Youth Correction Act is that it permits a wide 
variety of treatment methods. The Authority can utilize commitment to different 
types of correctional institutions; it can place the offender in a hospital, in a voca- 
tional training or educational institution, require him to undergo a course of treat- 
ment in a mental hygiene or other clinic, or in fact put him in any community situa- 
tion it may consider helpful. It would be futile to undertake such programs as these 
unless they could be followed through to their logical conclusion. Why spend time 
and money on half-way programs or attempt to improvise a plan of treatment to fit 
into an arbitrary, predetermined time schedule which is bound to be too short or too 
long? Could there be anything more disheartening than to force an individual to 
continue in confinement or under supervision after the training period has been fully 
and satisfactorily completed? What incentives are there for the young man who 
knows he must serve a period of time prescribed in advance by a judge unfamiliar 
with his needs and responses? How can the special needs of youth be met if every 
effort is circumscribed by demands for punitive treatment? 

Just as the Authority must have power to release from control when the treatment 
period is concluded, so also must it be able to retain control of those who continue 
to be a menace to society. This is the feature of the Act which incites the opposition 
of those who shudder at granting such power to an administrative agency. But 
society has always demanded that the liberty of the individual be curtailed, if neces- 
sary, to protect the well-being of the group. Those afflicted with communicable 
diseases which cannot be controlled by known methods are isolated. So also are those 
with mental disorders of the type that make the individual a menace to himself or to 
others. Because of the impossibility of deciding just how long the disability will last 
or the danger will continue to exist, such isolation, which curtails the liberty of the 
individual but protects society, is necessarily prescribed for an indeterminate period. 
It should be obvious that the same principle is equally applicable to individuals 
with known delinquent or criminal tendencies. It should be obvious because of the 
acknowledged inability of judges or anyone else to predict at the time of discovery 
of evidence of such tendencies just how dangerous they are, just what treatment is 
necessary, or just how long they will continue. 

In this respect, the provisions of the Act are similar to the commitment of men- 
tally ill persons to state hospitals. It is very rare, indeed, that a patient is now com- 
mitted who really should be at large while many are permitted to retain their liberty, 
without any restraint or supervision whatsoever, who should be hospitalized. Sim- 
ilarly the determination and measurement of pronounced and well-grounded criminal 
behavior, psychopathy, and other abnormal characteristics can be made by experienced 
persons and reviewed by the court. The court and the Authority can base their 
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judgment on the delinquency history of the offender, on his conduct while under 
observation, on his attitude as reflected by periodic examination, on various kinds of 
psychological tests, on the opinion of those who have observed him, on the manner 
in which he reacts to carefully devised situations and programs to which he can be 
subjected, on his physical condition, on his emotional responsiveness, on the normality 
of his brain waves as shown by the micro-electric brain-wave machine (electro- 
encephalograph) now extensively used in mental hospitals, and on a variety of other 
factors which are subject to specific measurement. The techniques of the psychologist, 
the psychiatrist, and other members of institutional staffs have advanced to the point 
where they can quite accurately predict delinquency and the possibilities of abnormal 
behavior. They have definite objective standards of the kind mentioned to aid them 
in reaching their determinations. Moreover, the Authority can in any case where 
doubt exists release a person under its control for a period of trial in the community. 
Under such circumstances there is little or no danger of keeping a person in confine- 
ment who should be entitled to his liberty. 

The existing system of definite sentences cannot be defended on any ground 
other than obscure legalistic dialectics and by emotional references to traditions of 
the law. References to Coke and Blackstone or unfounded fears that individuals on 
the board will be arbitrary and unreasonable give no consideration to the indisputable 
fact that the existing system of definite sentences displays the utmost capriciousness 
and lack of understanding of the individual offender. 

Disparity of sentences for offenses which are substantially similar in kind is one 
of the outstanding weaknesses of our present judicial system. The recent report of 
the committee of federal judges on punishment of crime in federal courts points out 
once more the wide inconsistencies in the length of sentences given by different 
judges.® It also shows that the same judge gives widely different sentences for the 
same offense at different times. For example, it points out that some courts con- 
sistently grant probation to more than 80% of those convicted while other judges 
sitting in the same district and handling the same type of case have never given 
probation to more than 10% of the cases. Indeed, there are some judges who do not 
believe in probation and have not once used it in the hundreds of cases that have 
been before their court for trial. This discriminatory treatment of offenders naturally 
breeds resentment among prisoners sent to the same institution and hampers efforts 
to rehabilitate them. 

No one, of course, has the naivité or hardihood to defend present sentencing 
practice as providing “equal justice under the law.” Its protagonists resort rather to 
making fine distinctions about the seriousness of the offense, the degree of culpability 
of the defendant, the need for deterring others and similar fine-spun rationalizations. 
Never do they seek to justify it on the ground that it provides opportunity for train- 
ing and treatment of individuals with widely varying needs. Strange how this idea 


® REPORT TO THE JUDICIAL CONFERENCE OF THE COMMITTEE ON PUNISHMENT FOR CRIME (1942) 6, 
27, 49-51. 
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of being able to weigh out pain and atonement has survived so long after the science 
of detecting witches has all but disappeared from the Courts of Justice! 

No, we cannot measure a moral wrong against a physical pain. We cannot adjust 
the known to the unknown. We cannot curb crime or save the offender by any 
system of retributive punishment or proportionate retaliation. We cannot continue to 
talk only of laws, and judges, and prisons. We must look behind all of these to the 
handicaps, the problems, the inner-drives, the insecurities, the abnormalities and the 
perversities of the offender himself and gauge the period of his control and treatment 
accordingly. 

The old system has failed—failed because the machinery of criminal justice is 
outmoded and because we have timidly limited our past attempts at improvement to 
the making of minor repairs. A system based upon the principles of retribution, 
punishment, and making the punishment fit the crime, cannot by slight changes be 
made to accomplish the purpose of public protection. The machinery of criminal 
justice must be redesigned, with basic structural changes forged around the principle 
of indeterminate control of offenders, if an effective program of crime control is to 
be finally established. 








INDETERMINATE CONTROL OF OFFENDERS: 
ARBITRARY AND DISCRIMINATORY 


Joun Forses Perxins* 


The American Law Institute bases its recommendation of the Youth Correction 
Authority Act on the following three general principles which were adopted by 
American Law Institute Advisory Committee on Criminal Justice—Youth, February 
12, 1938. They read as follows: 

(1) The objective of criminal justice should be the protection of society. 
(2) The treatment of a condemned youth should take into account his characteristics and 
other causal factors of his conduct and should not depend on the crime of which he is 
uilty. 
(3) The bilaniee should be directed primarily to the correction of his anti-social tenden- 
cies and he should be kept under control until it is reasonably certain that he is cured 
of these tendencies. 


The thesis the Institute advances is that punishment has proved ineffectual as a 
deterrent of crime, and also as a corrective treatment of the criminal. Therefore it 
should be discarded. Instead of punishment each criminal shall receive the treatment 
best calculated to make him a good citizen, and as each person is different the par- 
ticular treatment needed can be determined only after a study of each criminal. If it 
is apparent that no particular treatment is required, that the crime is merely an 
isolated incident which is unlikely to occur again, the criminal shall be discharged at 
once. If only a minor remedy seems indicated, he shall be given that remedy and if 
it appears to be successful he shall be discharged. If the disorder which caused him 
to commit the crime is more deep-seated, a prolonged course of treatment shall be 
applied. If and as soon as the treatment appears to be effective, the criminal shall be 
discharged. But should it prove ineffective, he shall be kept under control. In this 
way the objective of criminal justice which should be the protection of society will 
be attained as fully as possible. 


Tuesis Basep on A Fatse ANALOGY To CLINICAL MEDICINE 


This is an appealing thesis. It describes methods which correspond very closely 
to the methods of clinical medicine with which we are familiar. We know these are 
sound in dealing with sick people and, as crime may be regarded as a form of social 


* A.B., 1899, LL.B., 1903, Harvard University. Member of the Massachusetts Bar. Judge of the 
Boston Juvenile Court since 1932. Chairman, Board of Trustees, Massachusetts Training Schools; member, 
War Labor Board, 1917-1918. 
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illness, why should we not use a similar procedure in dealing with criminals? The 
proponents of the Youth Correction Authority Act constantly use the analogy of 
clinical medicine as support for their thesis. 

But it is a true analogy? Reasoning by analogy is dangerous; for if the two situa- 
tions are not really alike, but merely similar in certain respects, we may be led to 
overlook vital factors which should be taken into account and draw unwarranted 
conclusions. And these may lead to a plan which will aggravate rather than remove 
the evils which distress us. Therefore before assuming that the methods used suc- 
cessfully in clinical medicine will be successful in dealing with problems of behavior, 
let us compare the two situations and see if they are the same. At once two funda- 
mental differences appear. 

1. The doctor acts at the urgent request of the patient. The criminal has treat- 
ment forced upon him against his will. He does not put himself into the hands of 
the Authority and accept what it proposes to do. Like all people who have done 
something wrong and had attention called to it, he is humiliated and defensive. 
He has not surrendered his independence voluntarily. It has been forcibly taken 
away from him, and he is ready to seize upon the least sign of injustice as a basis 
for resentment. 

2. The doctor adjusts conditions to suit the patient. He relieves him of respon- 
sibility and strain and as a rule the treatment calls for little or no effort by the patient. 
The criminal has to adjust himself to conditions, and his rehabilitation depends on 
his making an effort, for only by self-discipline can he overcome his weakness and 
gain the strength and self-control to meet the conditions which society imposes on its 
members. The treatment of a criminal calls for an extra step which does not exist in 
the treatment of a patient. Generally speaking, the doctor can decide what should 
be done and do it himself. The Authority after deciding what should be done, must 
secure the criminal’s acceptance and get him to do it. If he refuses, nothing is accom- 
plished. The criminal has the final decision. “One man can take a horse to water, 
but twelve men can’t make him drink.” 

So the fact that the patient willingly accepts the doctor’s decision is no assurance 
that a criminal will accept the Authority’s decision, nor does the fact that a patient is 
indifferent to the treatment a doctor gives other patients mean that a criminal will be 
indifferent to the treatment other criminals receive. The analogy is false. The situa- 
tions are not the same, and the fact that certain methods have been successful in 
clinical medicine is no warrant for believing that they will be successful in dealing 
with problems of behavior. 


Speciric ExamMpies oF How tue Proposep Acr Woutp Work 
Concrete applications of a theory often enable us to test it better than we can by 
abstract argument. So let us take some concrete examples of how the Youth Cor- 
rection Authority Act would work. 
1. Four youths, A, B, C and D, are committed to the Authority after being con- 
victed of breaking into fur stores and stealing large amounts of furs. So far as their 
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personal conduct and previous records are concerned there is nothing to justify dis- 
tinction between them. Only in their personal characteristics does difference appear. 
But here it is marked and, as a result of a study of their personal characteristics, A is 
discharged, B put on probation, C is sent to the Reformatory, and D to State’s Prison. 
Is it not probable that all but 4 will feel that they have been unfairly treated, that, 
unless the Authority can give objective proof why the discrimination should be made, 
they will feel their treatment unjust and resent it? 

2. Two other youths, E and F, are committed to the Authority. E has been a 
sneak thief who has made a practice of getting into houses while the family was at 
dinner, and stealing jewelry from the bedrooms. His thefts amount to several thou- 
sand dollars. The experts who study him find that he is full of criminal ideation and 
he has a sense of regret, not for his stealing, but only for the mistake he made which 
led to his detection. Only a long course of training will change his attitude, they 
decide, and so he is sent to the Reformatory. 

F has stolen $200,000 from his uncle, a leading banker. F belongs to a prominent 
family and has acted as his uncle’s private secretary. As the result of an affair with 
a girl who acted as decoy for a blackmailer, he finds himself under threat of exposure, 
and, terrified at the thought of the publicity and disgrace this would bring to his 
family, he tries to buy off the blackmailer. To do this he takes some of his uncle's 
bonds—having access to the latter’s safe deposit box—and in the hope of recouping, 
takes some more bonds, speculates in the market and loses. This process goes on 
until his uncle discovers what has happened. At the trial the whole story is brought 
out and the newspapers play it up in the headlines. 

The experts study the boy, find that the cause of his actions was fear of exposure 
and, now that the worst has happened and there is nothing left to run away from, 
it is extremely unlikely that he will do anything criminal again. He is a marked 
man; it is improbable that he will be again given a position of financial trust which 
would enable him to commit a similar offense. Personally he has excellent qualities, 
he is free from criminal tendencies and after the tremendous experience he has been 
through, his sole and controlling desire is to redeem himself. Under Section 29 (2) the 
Authority feels compelled to order his immediate discharge. This reads as follows: 

Section 29 (2) The Authority shall discharge such person as soon as in its opinion 
there is reasonable probability that he can be given full liberty without danger to the 
public. 


What will be the feelings of E who has stolen a few thousand dollars of jewelry 
at seeing F go free? E’s offense involved risk and skill, and violated no personal 
confidence. F on the other hand stole $200,000 and took advantage of his uncle’s 
trust. 

Is the discharge of F a good example for the public? 


Examples 1 and 2 raise questions regarding discrimination based on personal 
characteristics. The examples which follow raise different questions. 
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3. G has been guilty of stealing a number of automobiles. At the time of commit- 
ment he is a harum-scarum boy and the Authority thinks he requires an extended 
period of training. He enters on it cheerfully. But after a time he gets tired of the 
discipline and asks for discharge. He has seen other boys who came to the Authority 
after him get through and go free, feels that he has done as well as they have, that 
his offense was less serious than theirs, and believes he ought to be let go. The experts 
try to make him see that he has characteristics which require a longer period of 
training. This he won’t admit. He says they are showing favoritism and have it in 
for him. He becomes resentful, morose and antagonistic; and when at the end of 
two years he is again studied he is found to be intensely anti-social, full of criminal 
ideation, and only wants a chance to get even with society. He is transferred to 
State’s Prison, marked as a dangerous man, and at the age of twenty-five the Author- 
ity applies to the Court for the extension of its control over him for another period 
of five years. This is granted. G becomes progressively more bitter and antagonistic; 
at the end of each five-year period the Authority’s control is extended for another five 
years, until he dies at the age of seventy, having spent all his mature life in prison. 

4. H is an embezzler. After a course of training by the Authority he is tested in 
a number of occupations which provide opportunities to steal and proves himself 
trustworthy. But the experts who study him come to the conclusion that he is a 
potential rapist and a dangerous person to be at large. So, although H has overcome 
the weakness which led to his crime, the Authority decides in accordance with Sec- 
tion 29 (1) that, for the protection of the public, it is necessary to keep him under its 
control, and, as neither the Authority nor the Court is willing to discharge him, he 
remains in State’s Prison until he is an old man. 


Questions RalsEp BY THE EXAMPLES 


These examples raise certain questions, some of which have been indicated. 


1. Is it possible to secure experts in each state who are capable of determining 
accurately what the personal characteristics of each criminal are, and just what his 
treatment should be? 

2. Assuming that there are sufficient experts to do this, will they also be capable of 
inducing each criminal to accept the treatment indicated? 

3. Will a criminal be indifferent to the treatment other criminals receive or will he 
compare his treatment with that of others and resent their “getting a better break” 
than he does? 

4. If he does not accept the treatment prescribed, how successful is it likely to be? 

5. Shall control of the criminal be retained indefinitely because the Authority is 
not successful in securing his cooperation? 

6. Shall control of the criminal be retained after he has overcome the fault which 
led to his crime, because the Authority discovers another personal characteristic 
which it considers dangerous? This characteristic has never expressed itself in crime. 
The criminal has never been tried and convicted for it, and yet the Authority believes 
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it makes him a dangerous person to be at large. Does Section 29(1) require that he 
be kept under control? It reads as follows: 


The Authority shall keep under continued study a person in its control and shall retain 
him subject to the limitations of §§28(4) and 32 under supervision and control so long as 
in its judgment such control is necessary for the protection of the public. 


Some of the difficulties raised by the examples given and the questions they sug- 
gest perhaps might be cured by re-wording the language of the Act, but others 
indicate fundamental difficulties. 


Tue Main Dirricutty: ARBITRARY DiscRIMINATION 


The main difficulty is this: The American Law Institute proposes to discriminate 
between criminals without regard to what they have done, to base the discrimination 
on their personal characteristics not as shown by any objective demonstration, but 
as determined by a study made by the Authority with no representative of the crim- 
inal present. On its conclusions from this study without regard to any specific con- 
duct by the criminal, and without regard to what happens to any other criminal, the 
Authority imposes a course of disciplinary training. The American Law Institute 
proposes to measure the restrictions imposed on human liberty by what the Authority 
thinks of the personal qualities of the criminal, not by the criminal’s conduct. 

Is not this what we mean by arbitrary discrimination, in short, injustice? 

Is it not the use of arbitrary power, and as Roscoe Pound has said: “If there is 
anything which has been demonstrated in legal history it is the deep-seated human 
repugnance to subjecting any person to the arbitrary will of another.” The power is 
no less arbitrary because its exercise is subject to judicial review, since no definite, 
objective standards are provided for the reviewing court to apply. 

Is it not contrary to what we have always meant by equality under the law? 

Does it not reverse the principle of a government of laws and not of men? Is not 
the American Law Institute proposing a government of men and not of laws? 

When I have raised these objections to proponents of the Act they have calmly 
assured me that these objections are based on the old punitive idea, and that the 
criminals would accept the treatment recommended by the Authority because it is 
correctional treatment, not punishment. 

This is mere assertion. We are dealing with habits and attitudes built up from 
childhood that have become ingrained, and these are not likely to be changed by 
calling an undesired discipline by a pleasant name. The parent’s assurance to the 
child he is punishing—“I am doing this for your good, Henry”—has never been 
convincing to the child. 


Fair Pray a FuNDAMENTAL DEMAND 


Consider briefly how we deal with our children. In early childhood we seek to 
encourage desirable tendencies and discourage primitive tendencies. We approve 
and applaud a child’s sharing things with his brothers and sisters; we disapprove and 
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discourage his grabbing things from them and using force and violence to get what 
he wants. The tools we have to work with are rewards and punishments, pleasure 
and pain, inspiration and discipline which are simply different names for the means 
we use to make our approval or disapproval effective. In the early years these take 
rather crude forms as we build up conditioned reflexes, but as children grow older 
they may take an infinite number of forms. The underlying idea, however, is that 
reward is a desired result for doing right, and punishment an undesired result for 
doing wrong. If the parent-child relationship develops happily, the mere approval 
or disapproval of the parent means reward or punishment. We have all heard a child 
say, “Oh Mummy, please don’t be cross at me.” The mother’s disapproval is painful, 
and the pain destroys the satisfaction which the child had received from gratifying 
its primitive impulse. If the parent-child relationship does not develop happily, 
cruder forms of approval and disapproval have to be used to stimulate right action 
and to check the primitive impulses. 

Throughout this process—which I have merely sketched—the measure by which 
approval is determined is not a child’s personal characteristics but how well or how 
badly he has dene what he was supposed to do. The parents study his characteristics 
and arrange tasks which are calculated to correct the bad tendencies and to encourage 
the good, but he is measured by the way he performs the task, not by his character- 
istics, and he receives praise or blame for what he does, not for his personal qualities. 
His life is a series of successes and failures, and the measure is always what he has 
done. The same is true in his school, in his music lessons, his games. His arithmetic 
is right or wrong, he strikes the right note on the piano or the wrong one, he pitches 
a ball or a strike. He sees the same measurement used on all the other children 
around him, and jealously watches to see that other children are not being favored. 
And as one of the difficulties he has to overcome is the bullying of other boys he 
learns to stand on his own feet and to make others prove their right to do something 
he does not like. He wants his fair share and so do his playmates, and unless there 
is concrete evidence to show why one should be preferred to the other, even shares 
are the only satisfactory division. The demand for equality under the law is not a 
political slogan nor a metaphysical concept conceived by a philosopher. It is simply 
the result of what children have found from infinite experience since the beginning 
of time to be the essential element of living together successfully. It is what we mean 
by fair play. 

Liserty Atso A FUNDAMENTAL DEMAND 


The same thing is true about our demand for liberty. It is no catch phrase. We 
don’t willingly accept discipline. We are jealous of our independence. If we consider 
our various relationships, we realize that the doctor is almost the only person in 
whose hands we place ourselves unreservedly, and whose decisions we unhesitatingly 
accept. Children make no such surrender to their parents, although to them their 
parents are all-powerful. Unless the restrictions imposed on them seem reasonable 
and just, they are likely to rebel. Day after day in the Juvenile Court I find myself 
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dealing with “stubborn children” who have been made so because their parents have 
been arbitrary and unfair. Children make no such surrender to their schoolteachers, 
In school they recognize the right of a teacher to give orders, but if he tries to correct 
them out of school hours he is likely to receive a “Bronx cheer.” Employees accept 
the employer’s right to impose conditions which are necessary for the satisfactory 
accomplishment of the work, but if he imposes unnecessary restrictions for which 
there is no apparent reason they object; and if he attempts to direct their lives outside 
of working hours, trouble inevitably results, as many paternalistic employers have 
found to their cost. The person who interferes with our independence must affirm- 
atively prove why he should interfere or we resent it. We all know how we feel 
about a back-seat driver. 

The demand for liberty, like the demand for equality, is age-old. Both spring 
from the same source, man’s insistence that he be judged by his deeds. 


SocraL Prorecrion SUBORDINATED TO LIBERTY 


This raises a question about the protection of the community which the American 
Law Institute so strongly emphasizes. “The objective of criminal justice should be 
the protection of society” is the first and underlying principle on which it bases its 
thesis. 

In this principle true? Or is it true that “the objective of criminal justice should 
be the degree of protection which is best calculated to produce a vigorous, self-reliant 
and orderly people,” which is a very different thing. Protection is not an end in 
itself. It is simply a means to an end, merely one of the factors which contribute to 
the welfare of society. We may need more or less of it from time to time as condi- 
tions change; but in this country we have always regarded it of subordinate impor- 
tance, merely as the handmaiden of liberty. 

Throughout this country and the whole British Commonwealth we have a rule 
that no man shall be convicted of a crime unless he is proved to have committed it, 
not merely by a preponderance of evidence, but beyond a reasonable doubt. In the 
greater part of this area, the proof must be unanimously agreed to by all twelve 
jurors. Elaborate rules of evidence have been devised to prevent prejudice, precon- 
ceptions, or any other element which does not have direct probative value regarding 
the offense from entering into the decision. In other words we shall not be deprived 
of our liberty unless it can be unquestionably established that we have done some- 
thing wrong. 

How relatively little we value protection and how greatly we value liberty is 
shown by the way well-known racketeers and gangsters are allowed to move about 
freely. It is a disgraceful situation. Who they are and what they have done is 
notorious, but, for fear of impairing our liberty, we have imposed restrictions on our 
power to deal with them, and, in the absence of clear proof of a specific crime, they 
go unmolested. But as compensation for the deplorably large number of criminals 
who are never convicted, we have a sense of thankfulness when we see what is going 
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on abroad, where the fact that a man is a Jew is enough to put him in prison, where 
no proof of wrong-doing is required, and the opinion of the official controls. We are 
proud that before the law all men are equal, that race or religion, or position, high 
or low, makes no difference. A man is accountable only for what he has done. 

The American Law Institute proposes to change all this. Protection is to take 
the place of liberty and equality. No longer will a man be accountable merely for 
what he has done. What happens to him will depend on what a public official thinks 
of him. 

Tue Fautacy oF THE INnstrrute’s Postrion 


It seems pretty clear that the American Law Institute has got off the road. What 
is the explanation? Is it not this: that the Institute has made the common mistake 
of identifying an instrument with its misuse. And having done this it has fallen into 
the further error of thinking it can change a fundamental human attitude by calling 
an undesired discipline by a pleasant name. 

The Institute takes the position that punishment has an inherent quality of its 
own, that it is hurting a person for the sake of hurting him, and that corrective treat- 
ment is essentially different. Probably it would admit that a law enforcement system 
based on punishment must be built on the principles of liberty and equality, and 
that in such a system arbitrary discrimination would be unacceptable. But the Insti- 
tute maintains it is proposing an entirely different system—something which is new.1 
It insists the existing system is bad because it has always been punitive. The system 
proposed by the Institute will be good because it is corrective. It will substitute cor- 
rective treatment for punishment. Punishment entirely disappears and corrective 
treatment takes its place; and as this is designed to help not hurt the criminal, 
questions regarding liberty and equality and discrimination do not arise. 

Unfortunately for the Institute’s contention this argument does not avoid the 
difficulty. For the Authority calls its treatment compulsory education; and arbitrary 
discrimination is just as unacceptable in school or any other compulsory discipline 
as is it in punishment. Much of my time is given to talking to boys who hate school. 
They should not be made to go to school for they cannot learn, but if they are excused 
many other boys in the neighborhood refuse to go. “If Freddy does not have to go 
to school,” they say, “I don’t see why I should have to.” And they play hooky. So I 
have to try to make the inadequate boys see that going to school is just one of the 

*In Waite, Twenty-seven Questions and Their Answers about the Plan for a Youth Correction Author- 
ity (A. L. I., mimeo.), it is stated, at p. 9: “ ‘Punishment’ and ‘rehabilitation’ are inherently inconsistent. 
The former depends for its effectiveness upon fear created by means of suffering. Rehabilitation, on the 
other hand, may require that fear be allayed. Usually it will call for treatment that is no more punish- 
ment than every type of education, of training in trade skills, of correction of vision or removal of a 


defective tooth is punishment. Indeed in a sense, compulsory education in ability to earn a law-abiding 
living is reward not penalty;...” 

In the Introductory Explanation, Your Correction Autuority Act (A. L. I., Official Draft, 1940), 
it is stated, at p. xi: “Nevertheless, despite these beginnings, by thoughtful administrators of the penal 
system, the essential fault remains. The system was conceived for the purpose of punishment, not for 
reform. Even when it now talks reform, it still uses the language of punishment. It is still a penal system 
and not a process designed for rehabilitation.” 
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disagreeable jobs of life which they have to put through, and that it is good training 
in “learning to take it.” If a boy is excused, the only thing the boys who are not 
excused can see is that another boy is getting a special privilege which is denied them 
and no amount of explaining about Freddy’s peculiarities and limitations carries any 


conviction. 
Still more unfortunately in trying to sustain its argument the American Law 


Institute has made statements about the history of our penal institutions which are 
not only misleading but are plain mistatements of fact. A comparison of the state- 
ments of the Institute with statements made a hundred years ago as shown below? 
establish this beyond question. Corrective treatment is not substantially a new idea 
nor have we relied on “punishment” and “punishment alone” as the Institute con- 
tends. A single quotation from a report made one hundred and three years ago 
shows this quite clearly: 


The third point referred to is one we would particularly ask attention to; it is the need 
to have a House of Refuge to which all boys and girls violating the law may be sent, there 
to be educated, reformed and made worthy of society and saved from a life of sin. 

The first institutions of this kind were founded in Germany by individuals about 1813, 
1825, one was formed in New York by a society; Boston founded one in 1826 and Philadel- 


phia in 1828.8 


These Houses of Refuge were forerunners of our Industrial Schools which are 
now all over the country. If it is possible to make a statement less “punitive” in 
character than the purpose of these Houses of Refuge—“there to be educated, re- 
formed, and made worthy of society and saved from a life of sin’—it is hard to 
conceive what it would be. And so far as boys were concerned these institutions 
included the age group for which the Youth Correction Authority Act is designed. 


? Cf. Introductory Explanation, YourH Correction Autuority Act (A. L. I., Official Draft, 1940) ix: 
“Traditionally the criminal law has relied upon punishment and the threat of punishment as the only 
method of building up resistance to criminal inclinations.” 

In the N. Y. Prison Ass’N Report For 1846, Samuel Gridley Howe wrote, at pp. 21-22: “The doctrine 
of retributive justice is rapidly passing away and with it will pass away, I hope, every kind of punishment 
that has not the reformation of the criminal in view.” 

Cf. Introductory Explanation, supra, at p. xiv: “The Act as a whole is novel, however, because it 
frankly and specifically departs from the merely punitive ideas of dealing with criminals and sets up 
the objective of rehabilitation. It is designed to protect the public from repeated crime; first by safe 
segregation of dangerous persons so long as segregation is necessary; second by such treatment of indi- 
vidual wrong-doers as is calculated to increase the probability that they will refrain from crime thereafter.” 

Cf. Report for Public Meetings in Cincinnati on Prison Reform 1838-1839, quoted from J. H. PERKIns, 
MeEmorr anp Writines (1851): “In Pennsylvania, as we have said, reform began in 1786 and the peniten- 
tiary system was commenced by the establishment of the Walnut Street Prison. The idea in founding this 
prison seems to have been this,—to protect society by confining the criminal and to reform as far as 
possible the criminal himself so that he might not be criminal again as soon as free. The idea we think a 
noble and true one, uniting policy and benevolence; but the execution of it was most faulty, etc.” 

Cf. Waite, Twenty-seven Questions and Answers, supra note 2, at p. 29: “That incarceration plus 
rehabilitative treatment must be far more effective than incarceration alone is so logically evident as to 
leave no question of its desirability.” 

Cf. Report for Public Meetings in Cincinnati on Prison Reform, 1838-1839, supra: “We turn to the 
inquiry. What species of labor shall the convict be employed on? Keeping in mind that one great end 
is to prevent a convict from becoming criminal again when free, we answer, that it must be if possible a 
species of labor that will support him when he leaves prison, etc.” 

® Report for Public Meetings in Cincinnati on Prison Reform 1838-1839, supra note 2. (Italics added.) 
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Furthermore, the Institute contradicts its own contention that punishment and 
rehabilitation are inherently inconsistent by saying that punishment may be necessary 
for therapeutic purposes. In other words, its quality is not inherent, but depends on 
who uses it. In short, it is an instrument. This is confirmed by the proposal to place 
youths in existing institutions for correctional treatment. The Institute suggests no 
change in the management of the institutions and says their character is punitive; 
but if youths are placed in them by the Authority it maintains that the effect will be 
correctional. One can imagine the following conversation at the Concord Re- 
formatory between Tom, age twenty-four, who has been committed by a court, and 
Henry, age twenty, who has been placed there by the Authority. They are hoeing 
beets in the vegetable garden. “Tom,” says Henry, “what are you here for?” “Oh,” 
says Tom, “I am here for retributive punishment. What are you here for?” “Oh,” 
says Henry, “I am here for correctional treatment.” And they resume their hoeing. 


CorRECTION AND PREVENTION, THE TRUE Purposes oF PUNISHMENT 


As said before, I believe the true purpose of punishment is correction, but it is an 
instrument, and like any instrument, can be used wisely or stupidly, for the purpose 
for which it was designed, or for some improper purpose. It has no inherent quality 
of its own. The effect it produces depends on the user. Punishment is punishment 
because it is an undesired discipline imposed for wrong-doing, not because of the 
nature of the discipline. It is a frequent experience for me to have a mother come 
into court and say—“Judge, please can’t Tony be taken off probation? I think he has 


been punished enough.” 

“Punished,” I reply, “What do you mean? We have had extra milk put in your 
house, we’ve had Tony’s teeth fixed. We got him into a club and arranged for him 
to go to camp for the summer. The only thing he’s had to do is to report and do 
what you should have made him do anyway.” 

“I know Judge, but please can’t you let Tony off probation? I think he has been 


punished enough.” 
In support of this conception of punishment, let me quote the following passage: 


Who is so foolish as to chastise or instruct the ugly or the diminutive or the feeble? 
And why not? Because he knows that good and evil of this kind is the work of nature 
and of chance; whereas if a man is wanting in the good qualities which are attained by 
study and exercise and teaching and has only the contrary evil qualities, other men are angry 
with him and punish and reprove him. . . . In such cases any man will be angry with 
another and reprimand him—clearly because he thinks that by study and learning, the 
virtue in which the other is deficient may be acquired. If you will think of the nature of 
punishment you will see at once that in the opinion of mankind virtue may be acquired; 
no one punishes the evil doer under the notion or for the reason that he has done wrong— 
only the unreasonable fury of a beast acts in that manner. But he who desires to inflict 
rational punishment does not retaliate for a past wrong which cannot be undone; he has 
regard for the future and is desirous that the man who is punished and he who sees him 
punished may be deterred from doing wrong again. He punishes for the sake of preven- 
tion, thereby clearly implying that virtue is capable of being taught.* 

* Prato, DraLocues (Jowett’s trans., 3d ed. 1892) “Protagoras,” 323-324. 
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Tue Fuririry or Merety CHancinc a NAME 


Let us stop thinking we can change something by calling it by a different name. 
It is a silly business. We can’t avoid the unpleasant realities of life by saying they are 
not there. In the field of penology we have been peculiarly subject to this illusion. 
Appalled by the conditions in prisons, we built penitentiaries, houses of correction, 
reformatories, but the name has identified itself with the character of the institution. 
The institution has not taken on the quality of the name. Let us learn a lesson from 
the doctors. A hundred years ago, hospitals were regarded with horror and dread, 
particularly by the poor. They were houses of death. Now each morning long lines 
of people crowd into the Out-Patient Clinics. Hospitals are no longer houses of 
death. They are houses of life, for they save life, relieve pain and bring comfort 
and hope to countless thousands of people. But they are still called Hospitals. 

The American Law Institute has done a valuable service in calling attention to 
the folly of a ritualistic attitude which demands prison as a prescribed and inevitable 
sequence to conviction. If an embezzler is in a work camp in the mountains the 
community should be as well protected against his particular form of misdeed as if 
he were in prison. If we can devise properly supervised disciplines which leave the 
criminal in the community without danger to the community there is no sense in 
locking him up in prison. Prison is artificial. In spite of much devoted and intelli- 
gent effort experience has shown that it is intensely difficult to make a prison a 
constructive correctional instrument. But the difficulty arises from the nature of 
mankind and our limited power to influence the behavior of others, and was not 
created by our adopting a “punitive” rather than a “rehabilitative” attitude. Let us 
face the problem squarely with the searching scientific spirit the doctors have shown. 
If we do that and are persistent and devoted we shall make progress. But we shall 
never get anywhere if we think that by the adroit use of language we can safely 
disregard the fundamental human longing for fair play. 



































INDETERMINATE CONTROL OF OFFENDERS UNDER 
THE YOUTH CORRECTION AUTHORITY ACT: 
CONSTITUTIONAL ISSUES 


Carney W. Mirus, Jr.* 


Section 12 of the Youth Correction Authority Act’ directs commitment to the 
Authority of persons, under 21 years of age when apprehended, who have been con- 
victed of violations of law for which a lesser punishment than a mandatory sentence 
of death or life imprisonment? is provided, but a greater punishment than the pay- 
ment of a fine is permitted. Any person committed to the Authority is to be retained 
in its control “so long as in its judgment such control is necessary for the protection 
of the public,” and the Authority is directed to discharge the offender “as soon as in 
its opinion there is reasonable probability that he can be given full liberty without 
danger to the public.”* 

This discretion as to retention and discharge is subject to limitations. Certain 
periods of time are prescribed at the end of which control must terminate unless an 
order for an extension of control is confirmed in proceedings described in the para- 
graph following. Thus, control is to terminate when the offender attains age 21 or 
three years from the date of commitment, whichever is later, provided he either 
(a) was convicted of a minor offense punishable by a fine or not over 30 days’ im- 
prisonment and was committed to the Authority because of previous violations of 
law, or (b) was 16 or 17 years old when committed to the Authority by a juvenile 
court. Every other person committed to the Authority is to be discharged from its 
control before he attains the age of 25 years.® 

The mandate to discharge is subject to an important exception in a provision that 
the Authority may order any person to remain subject to its control “for a longer 
period” whenever, in its opinion, discharge at the age or time limits previously stated 
would be “dangerous to the public.”* The Authority must apply to the appropriate 
court for a hearing to review its order. The Act then provides that 

*LL.B., 1942, Duke University School of Law. Now in United States Navy Training School, Univer- 
sity of Arizona. Member of Editorial Board, Duke Bar Association Journal, 1941-42. 

* Yourn Correction Autuority Act (A. L. I., Official Draft, 1940). 

* Commitment to the Authority is discretionary with the judge when the offender could be sentenced 
to imprisonment for a period less than life, even though he could be sentenced to death or imprisonment 
for life. *Y.C. A. Act, §29(1). 


“Id. §29(2). ® Id. §32(2). 
° Id. §32(1). 7 Id. §33. 
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if after a full hearing the Court is of opinion that discharge of the person to whom the 
order applies would be dangerous to the public because of his mental or physical deficiency, 
disorder, or abnormality, or because of his lack of improvement under corrective training 
and treatment, the Court shall confirm the order of the Authority. If the Court is of 
opinion that discharge of the person from continued control of the Authority would not be 
dangerous to the public, the Court shall order the person to be discharged from its control.8 


When an order of the Authority is confirmed by the court, the Authority’s control 
over the offender continues (a) for 2 years in the case of offenders whose original 
commitments terminate at age 21 or after 3 years, and (b) for 5 years in the case of 
other offenders. At the end of the extended period, the Authority may make a new 
order and a new application for its review. The orders and applications may be 
repeated at the end of each 2- or 5-year period as many times as the Authority may 
deem necessary for the protection of the public.!° 

In actuality, therefore, the YCA Act provides for an absolutely indeterminate 
sentence. The automatic termination provisions are inoperative where the Authority 
can satisfy a reviewing court that the discharge of a person would be “dangerous to 
the public.” And, as has been seen, the Act provides no minimum period of control." 

Clearly, these provisions are in line with the penal philosophy that an offender is 
a personality to be analyzed and treated and that the purpose of any period of control 
to which any offender is to be subjected is correction and rehabilitation rather than 
punishment. The YCA Act was drafted on the principle that the degree of super- 
vision should be based on the character and personality of the offender rather than 
the nature of his offense. If the traditional penal theory that punishment and the fear 
it inspires is an effective crime deterrent is to be discarded in favor of the belief that, 
through clinical observation and individualized treatment, a convicted criminal may 
be equipped to resist the impulses likely to cause wrongdoing, the proponents of this 
Act argue that the period of confinement should be that necessary to effect his social 
rehabilitation, however long or short such period may be. 

As is often true when social policies conflict, the answers to the constitutional 
questions raised by the YCA Act will ultimately depend on the penal philosophy of 
the various tribunals to whom those questions are presented. The risk of unreason- 
able discrimination and administrative abuse which an indeterminate sentence law 
permits has been feared by the courts and by the legal profession generally, although 
the philosophy which generates such a law is recognized as sound by the great major- 
ity of those concerned with criminal law and criminology. In the past the fear of 
administrative abuse has taken form in certain legal objections, and many of these 
would undoubtedly be raised with renewed intensity against a YCA Act, before both 
legislatures and courts. Therefore, it is important to examine the legal obstacles 


* Id. §34(2). 

® Id. §35(1). 10 Ibid. 

* Every offender shall be discharged as soon as in the opinion of the Authority “there is reasonable 
probability that he can be given full liberty without danger to the public.” Y. C. A. Act, §29(2). The 
lack of a minimum limit on the term of commitment seems to present no serious constitutional questions. 

8 See Long, Punishment v. Treatment in the Cure of the Criminal (1937) 2 Joun Marsuatt L. Q. 560. 
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which this act must surmount to become a part of the American system of criminal 
justice. 

A truly indeterminate sentence law stands as an original proposition today. There 
seems never to have been such a statute in our legislative history. The only state 
which to date has modeled a law on the YCA Acct is California, and there constitu- 
tional doubts led to the excision of the indeterminate sentence feature of the YCA 
Act.1® Hence it is necessary to turn for constitutional authority to decisions dealing 
with other statutes. 


Tue Minimum-Maximum SeEntENcE Laws as ANALOGUES 

The most common form of indeterminate sentence which has been tested in the 
courts is based on the indeterminate sentence or parole laws in force today in 39 
states.1* However, the sentences they authorize are not truly indeterminate for the 
reason that both minimum and maximum periods of confinement are fixed by 
statute, or are judicially implied therefrom. Procedurally, these statutes usually follow 
the New York law enacted in 1877 for the Elmira Reformatory.15 The offender is 
sentenced for an indefinite period within the statutory limits, and some authority, 
usually a parole board, is given the power to terminate the sentence at any time after 
the expiration of the minimum term but before the expiration of the maximum. 

The principal constitutional objections raised against these indeterminate sentence 
and parole laws have characterized them either as incompatible with the constitu- 
tional distribution of governmental powers or as interferences with the constitutional 
privileges of the individual offender.1® On the first score are four objections: (1) that 
an indeterminate sentence, with power in a board to release on parole, impairs the 
judicial power vested by the state constitution in the courts; (2) that to authorize a 
board to grant paroles infringes the pardoning power of the governor; (3) that to 
give a sentencing or parole board power to fix the time of detention is a delegation of 
legislative power; and (4) that for one or all of the foregoing reasons an indeter- 
minate sentence is not due process of law. From the standpoint of the offender, it 
has been claimed (5) that the right of trial by jury is interfered with and (6) that 
punishment is not proportioned to the nature of the offense (a requirement found in 
a number of state constitutions); but the chief objection has been (7) that the inde- 
terminate sentence renders the punishment so uncertain as to fall within the consti 
tutional inhibition of the cruel and unusual. 

As applied to statutes prescribing definite minima and maxima, these objections 
have generally been held not to be well founded, and doubts whether parole and the 
indeterminate sentence thus limited are constitutional need no longer be entertained. 


18 The California statute limits the period for which control may be extended to the maximum provided 
by law for the offense. Carir. WELFARE & Inst. Cope (Deering, 1941) §§1700-1783. 

**For a summary of the state systems, see Beattie & Tolman, State Sentencing Practices and Penal 
Systems, REPORT TO THE JUDICIAL CONFERENCE OF THE COMMITTEE ON PUNISHMENT FOR CRIME (1942) 81. 
See also 1 Atr’y Gen. Survey oF RELEASE Procepures (1938). 

75N. Y. Laws 1877, c. 173. 

*°See Lindsey, Historical Sketch of the Indeterminate Sentence and Parole System (1925) 16 J. OF 
Crim. L. & CrIMINOL. 9. 
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There is considerable variation in the provisions of the various statutes, but the 
decisions and the reasons given for them are much more uniform. These will now 
be considered and their applicability to the YCA Act discussed briefly. In this dis- 
cussion, it will be assumed that the courts will treat the YCA Act as imposing 
criminal punishment. 

(1) The objection that these minimum-maximum sentence statutes impair the 
judicial power has been denied on the ground that it is among the admitted legis. 
lative powers to define crimes and to fix the period and manner of punishment. Thus 
the legislature may fix a definite sentence for each crime without infringing the 
judicial power. It may also give the courts discretion to fix the sentence between 
certain limits; but, as this right is given to the courts by the legislature, so it can be 
taken away.’7 Nonetheless, the objection that an indeterminate sentence law impairs 
judicial authority is a live issue today. A bill to provide a Federal Indeterminate 
Sentence Law, reported favorably by the House Judiciary Committee in 1941,!8 
encountered the vigorous opposition of federal district judges on the ground that it 
deprived the judiciary of its control over sentencing.’® 

Whatever the wisdom of the measure, it is difficult to see exactly what constitu- 
tional power the judiciary can lose under the operation of an indeterminate sentence 
law. Where the legislature exerts its power to fix the exact penalty for a crime, the 
judicial function is solely that of pronouncing the predetermined sentence. Where 
the legislature gives the jury power to fix the sentence,?° again the judiciary is left to 
exercise no discretion. A direction that the trial judge should commit to a board or 
an authority, as under the YCA Act, seems to constitute no greater limitation. How- 
ever, a practical explanation of judicial opposition to the true indeterminate sentence 
law is doubtless the fact that in most states the judiciary has actually been exercising 
considerable discretion in fixing periods of confinement*! and is reluctant to sur- 
render this responsibility to an administrative board. 

(2) The second objection, infringement of the governor’s pardoning power, has 
been overruled on divergent grounds, depending on the particular provisions of the 
statute in question. Where a distinction between parole and pardon has been recog- 
nized,?? the parole board is looked upon as granting only a conditional release which 
allows the prisoner to serve the remainder of his sentence outside the penal institution, 
subject to re-imprisonment upon a breach of one or more conditions. Where parole 


17 Miller v. State, 149 Ind. 607, 49 N. E. 894 (1898); State v. Duff, 144 Iowa 142, 122 N. W. 829, 
24 L. R. A. (N. S.) 625 (1908); State v. Peters, 43 Ohio St. 639, 4 N. E. 81 (1885). 

18H. R. Rep. No. 1071, on H. R. 4586, 77th Cong., 1st Sess. (1941). 

1° Report of the Sub-Committee on Sentencing of Adult Prisoners, Report TO THE JUDICIAL CONFER- 
ENCE OF THE COMMITTEE ON PUNISHMENT FOR CRIME (1942) 5, 6. A questionnaire sent to federal district 
judges elicited 52 replies in opposition to the bill and 10 in favor of it. 

*° This delegation is valid. People v. Illinois State Reformatory, 148 Ill. 413, 36 N. E. 76 (1894); 
Miller v. State, supra note 17; Woods v. Tennessee, 139 Tenn. 100, 169 S. W. 558, L. R. A. 1915F 531 
(1914). 

*1 See note 14, supra. 

*2 F.g., State v. Peters, supra note 17. Contra: People v. Cummings, 88 Mich. 249, 50 N. W. 310 


(1891). 
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has been held to be a conditional pardon,”* it could be constitutionally granted only by 
the governor, and therefore most statutes in such states, have provided that the parole 
board has only the power to recommend pardon for a prisoner, final discharge being 
granted by the governor. In states where the rule is uncertain, to avoid any difficulty, 
statutes often provide for the concurrence of the governor in the granting of parole 
or at least of a final discharge.?* 

Action under the YCA Act may include a release on condition or under a certain 
degree of supervision and control, but it may also include a complete discharge 
granted by the Authority alone. Obviously, the program envisaged in the YCA Act 
would be greatly hampered if the governor’s concurrence in every final discharge 
were required. Against the argument that the powers vested in the Authority in- 
fringe the governor’s pardoning power, it could be said that a pardon is not exclusive 
of other releases. That is, a pardon is a particular type of release limited by definition 
to executive clemency, and hence a board could grant a final discharge without 
infringing the pardoning power. Further, it might be argued that, where the Author- 
ity releases an offender, it is only delimiting the sentence as authorized by the Act; it 
is not cutting short a previously fixed sentence. Hence its release is not a pardon, 
conditional or otherwise. 

(3) As to the objection that to confer powers upon a parole board is a delegation 
of legislative authority, it has been held that the legislature fixes the period of confine- 
ment at the maximum it provides for an offense and hence there is no attempt to 
confer on the board the power to fix the punishment that the crime should bear.?5 
The question of the extent to which discretionary power may be granted by statute 
to a parole board has not been given adequate treatment in any of the minimum- 
maximum sentence cases. Where the question has been discussed, most cases have 
regarded the board’s authority to grant parole and discharge and to establish rules 
therefor as calling merely for administrative action.2® This view would doubtless 
prevail as to action under a YCA Act within the period limited by the statutory 
termini. However, the question as to the effect of granting greater discretion than 
has been given the parole boards appears to be still open.** 

The validity of a grant of discretionary power to any administrative agency is 
generally tested by the familiar inquiry as to the adequacy of the standard provided 
to guide the agency’s action. With respect to the extension of control over offenders 
beyond the statutory termini, the YCA Act provides the legislative standard “danger- 


*8 See, ¢.g., Prison Commissioners v. De Moss, 157 Ky. 289, 163 S. W. 183 (1914), which said that 
a statute providing for final discharge of a prisoner without concurrence of the governor would be 
unconstitutional. 

** Such acts have generally been held to be merely regulative of punishment of prisoners and not as 
infringement on the pardoning power. George v. People, 167 Ill. 417, 47 N. E. 741 (1897); Miller v. 
State, supra note 20; State v. Duff, supra note 17; State v. Page, 60 Kan. 664, 57 Pac. 514 (1899); 
Murphy v. Commissioners, 172 Mass. 264, 52 N. E. 505; Ex parte Marlow, 75 N. J. L. 400, 68 Atl. 171 
(1907); People v. Adams, 176 N. Y. 351, 68 N. E. 636 (1903); State ex rel. Greene v. Rimmer, 131 
Tenn. 316, 174 S. W. 1134 (1915). 

®° State v. Peters, supra note 17; Woods v. Tennessee, supra note 20. 

*° Cases cited supra note 24. *7 See Lindsey, supra note 16, at 46. 
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ous to the public,” plus, inferentially, the more specific standards provided for the 
guidance of the reviewing court which are quoted above. These standards in the 
YCA Act would seem as definite as those found in many legislative grants of power 
to administrative bodies. ‘The exercise of the Authority’s power to extend control, 
moreover, is subject to judicial review and the offender is assured of a hearing. Yet 
the delegation in the YCA Act runs the hazard of close scrutiny and a peculiarly 
strict rule for the Act operates to affect individual freedom. Thus, at this point, the 
consideration of the individual offender’s rights and privileges tends to merge with 
the consideration of governmental powers. 

(4) The “due process of law” argument seems to have been offered by counsel for 
prisoners as a catch-all objection, but the courts have tended to narrow it to the ques- 
tion whether the parole statute violated the constitutional distribution of powers in 
delegating judicial and/or legislative power to an executive body. When this ques- 
tion was raised in the state courts, they sustained the statutes,?® and it was held by 
the United States Supreme Court not to be a federal question.2® The first ten amend- 
ments to the Federal Constitution limit the national government alone, and the 
Supreme Court has held the Fourteenth Amendment not to limit the powers of a 
state in dealing with crime committed within its borders, or with the punishment 
thereof, as long as the state does not deny to any person “equal and impartial justice 
under the law.”° 

(5) The basis for the objection that the right of trial by jury was interfered with 
lay in the fact that the jury had been directed in many states to fix the period of 
confinement within the statutory limits. It was held, however, that, as the assessing 
of punishment by the jury was no part of the common law but rather rested entirely 
on modern statutes, this right could be taken away by statute without impairing any 
constitutional right.8 These decisions would seem sufficient precedent to uphold the 
YCA Acct if it is objected to on this ground. 

(6) State constitutional provisions that punishment shall be proportioned to the 
nature of the offense have been broadly construed. It has been held that the term of 
imprisonment, “if it does not extend to perpetual imprisonment, is to a great extent, 
if not altogether, a matter of legislative discretion.”®* This statement suggests that, 
since there is a possibility under the YCA Act that confinement would extend to 
perpetual imprisonment, the Act would be held unconstitutional as going beyond the 
limits of allowable legislative discretion. Moreover, it could be argued that, unlike 
the minimum-maximum laws, the YCA Act employs standards wholly unrelated to 
the offense and depending wholly on the offender. These contentions are difficult to 
meet so long as the assumption that the Act provides punishment is adhered to. 
However, the difficulty relates primarily to the period of extended control; the prob- 


*° People ex rel. Bradley v. Illinois State Reformatory; Woods v. Tennessee, both supra note 20. 
*° Dreyer v. Illinois, 187 U. S. 71 (1902). 

®° Ughbanks v. Armstrong, 208 U. S. 481, 487 (1908). 

*1 See note 20, supra. 

*2 People v. Illinois State Reformatory, 148 Ill. 413, 421, 36 N. E. 76, 79 (1894). 
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ability is great that the statutory termini would be viewed as having sufficient relation 
to the offenses of minors to render this portion of the Act clearly valid. © 

(7) One of the focal points of a constitutional attack on the YCA Act would 
doubtless be that the Act, specifying no terminus to control, authorizes sentences 
which are indefinite and hence invalid as being cruel and unusual punishment.®* 
When this objection was raised against the indeterminate sentence in the minimum- 
maximum form, it was generally held that the sentence was not uncertain or in- 
definite because it was for the longest period specified by the legislature for the crime 
of which the prisoner was convicted.34 There is an implication that a completely 
indefinite or uncertain term would render the sentence unconstitutional. When 
raised against sentences under the YCA Act, that objection might be met by the 
defense that YCA commitment is no more subject to condemnation as a cruel and 
unusual punishment than are life sentences under the so-called “habitual offender” 
laws, which have existed as a valid part of our criminal law since 1817.35 Some of 
these statutes provide for life imprisonment of certain offenders without regard to the 
statutory penalty provided for the last crime committed. If “so inflexible a standard 
as that furnished by the ordinary habitual offender laws”®® is not cruel or unusual 
punishment, why should the mere risk of perpetual imprisonment which results 
from the absence in the YCA Act of any maximum limit raise so grave an issue? 
Of course, the fact that the habitual offender has committed several crimes of a 
serious nature does provide a definite and objective, if crude, basis for curtailing his 
freedom permanently. Against this ground of distinction would have to be weighed 
the protection accorded the offender under the YCA Act by periodic administrative 
reconsideration of his case, coupled with judicial review. 


Juventte Court anp “Derective DeLInqueNnt” Acts as ANALOGUES 


A court which, on one or more of the grounds discussed above, persists in requir- 
ing maximum limits in a statute authorizing imprisonment as punishment for crime, 
might reach a contrary conclusion if it could be persuaded that the YCA Act pre- 
scribed, not punishment, but corrective treatment. Any inquiry whether this dif- 
ferentiation can be established calls for the consideration of two analogous forms of 
control: (1) control of juvenile delinquents, and (2) control of “defective delin- 


quents.” 
(1) The juvenile courts have operated outside the traditional boundaries of the 


°°U. S. Consr., Amend. VIII, and state counterparts. 

** People v. Joyce, 246 Ill. 124, 92 N. E. 607 (1910); Skelton v. State, 149 Ind. 64, 49 N. E. gor 
(1898); State v. Perkins, 143 Iowa 55, 120 N. W. 62, 21 L. R. A. (N. S.) 931 (1909); Ex parte Marlow, 
supra note 24; People ex rel. Clark v. Warden of Sing Sing Prison, 39 Misc. 113, 78 N. Y. Supp. 907 
(1902). 

®5See SUTHERLAND, PRINCIPLES OF CRIMINOLOGY (1934) 495. In 1933 seven states prescribed a 
mandatory life sentence on conviction for a third felony and nine states provided a similar penalty on 
conviction of a fourth felony. 

°° Note (1937) 50 Harv. L. Rev. 677, 679: “It can hardly be maintained that potential criminality, 
which is a subjective problem of personality, may be better gauged by counting the number of objective 
offenses rather than by continued observation of the offender by psychiatrists and others trained to deal 
with the workings of mind and emotion.” - 
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criminal law. Proceedings before the juvenile courts are held not to be criminal in 
character but partake more of civil proceedings in chancery. None of the constitu- 
tional safeguards peculiar to the trial of a criminal are assured the juvenile defendant 
because he is not being prosecuted criminally.*7 When the juvenile court directs that 
a juvenile delinquent be subjected to control, that control is looked upon not as 
punishment for crime but as correction, administered by the state as parens patriae 
acting in loco parentis. 

It is clear that the theories of the juvenile courts and of the YCA Act are closely 
related. However, there are at least two differences of significance in their operation. 
In the first place, the YCA Act contemplates the prosecution for crime of the youth 
offenders committed to it. It is not until commitment that the offender’s case is to be 
differentiated from that of the adult criminal. This consideration raises the question 
whether the controls consequent upon conviction for crime can be regarded as other 
than punishment and therefore not subject to constitutional limitations on the im- 
position of punishment. There is some authority that this is permissible in the case 
of minors. Prior to the creation of juvenile courts, statutes directed the commitment 
of minors convicted of crime to reformatories for the period of their minority unless 
sooner released by the reformatory administrators. This control was considered a valid 
exercise of the state’s power as parens patriae®® 

These cases give strong support to the Authority’s discretion in the period pre- 
ceding the automatic termination of control. It is less likely that the continued control 
of the offender, long after he has become an adult, will be so regarded. Yet, as has 
been seen, it is this very power to extend controls indefinitely that gives rise to the 
chief constitutional difficulty. It is here, however, that aid may be found in the 
“defective delinquent” acts. 

(2) The “defective delinquent” type of statute is a far less familiar phenomenon 
than the juvenile court act and, accordingly, some description of these laws is indi- 
cated before their bearing upon the YCA Acct is considered. It is, of course, thor- 
oughly established that, in the exercise of their police power, the states may restrain 
the liberty of afflicted individuals found dangerous to the health and safety of the 
people. Several states have enacted statutes providing that persons who, although not 
insane, have mental tendencies which render them dangerous to the public may be 
confined for an indefinite period, e.g., until they are no longer dangerous. The New 
York “Mental Deficiency Law”®® authorizes commitment to the institution for de- 

87 See Flexner and Oppenheimer, The Legal Aspect of the Juvenile Court, U. S. Dep’r oF Lasor, 
CuiLpren’s Bureau Pus. No. 99 (1922) 8. Among the leading cases are Ex parte Januszewski, 196 Fed. 
123 (C.C. S. D. Ohio, 1911); Lindsay v. Lindsay, 257 Ill. 328, 100 N. E. 892 (1913); Wissenberg v. 
Bradley, 209 Iowa 813, 229 N. W. 205, 67 A. L. R. 1075 (1930); Commonwealth v. Fisher, 213 Pa. St. 
48, 62 Atl. 198 (1905). In People v. Lewis, 260 N. Y. 171, 183 N. E. 353 (1932), the New York Court 
of Appeals warned that, while guaranties applying to criminal prosecutions are not assured, the charge 
against the offender must be definite and the rules of evidence customary in civil cases followed. 

88 Ex parte Liddell, 93 Calif. 633, 29 Pac. 251 (1892), 3 A. L. R. 1614 (1919); State ex rel. Schulman 
v. Phillips, 73 Minn. 77, 75 N. W. 1029 (1898); State v. Cagle, 111 S. C. 548, 96 S. E. 291 (1918); 


cf. People ex rel. Bradley v. Illinois State Reformatory, supra note 20. 
°° 10B N. Y. Consort. Laws (McKinney, Supp. 1942) art. 17, §§430-448. Similar provision is made 
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fective delinquents at Napanoch, of any “male mental defective over 16 years of age 
convicted of a criminal offense.” Pennsylvania provides*® for commitment to a 
similar institution of any person over 15 who has been “convicted of crime before 
any court, or is held as a juvenile delinquent” and has been found “mentally defective 
and [possessing] criminal tendencies, whether or not coupled with mental instabil- 
ity.” Massachusetts has a very similar law*! with a 16-year age limit and the 
additional requirement that, to allow indeterminate commitment as a defective 
delinquent on the first offense, it must appear to the court that the offender has a 
tendency to recidivism of a serious type.*® “Sex offender” or “sex deviate” statutes 
are found in two states, Illinois*® and Minnesota.** These provide, in substance, for 
indefinite commitment to a proper institution of sex offenders who suffer from a 
mental disorder coupled with criminal propensities which render them dangerous to 
the public. 

As in the case of the juvenile court acts, these defective delinquent and sex 
offender statutes are viewed primarily as providing for civil, and not criminal, pro- 
ceedings. Moreover, the commitment they authorize is regarded as of the same 
nature as the indefinite commitment of insane persons.*® The “convicted” person is 
not “sentenced” for the crime he has perpetrated, and in legal theory the sole basis 
for placing him in an institution is his mental condition. That is, the fact that he 
has committed a crime is relevant only in that it may be the best indication that he 
has dangerous criminal tendencies. The statutes are not considered part of the 
criminal law but are deemed to have been enacted under the same authority by which 
a state maintains institutions for the feeble-minded, the aged and infirm, provides for 
compulsory vaccination, enacts quarantine regulations, and generally adopts such 
regulatory measures as are in the interest and for the protection of the public health 


and welfare. 

This distinction is emphasized in the Illinois sex-psychopath law which does not 
make the conviction for a criminal offense a prerequisite to commitment. To accen- 
tuate the distinction between hospitalization for mental treatment and punishment 
for crime, the Illinois act provides that, after the sexual psychopath has been adjudged 
cured, he is to be remanded for trial for his criminal offense. The proceedings under 
this group of statutes are further likened to inquests for committing the insane by the 
fact that all the acts require thorough examination by scientists and a detailed report 


in Article 17-A for the commitment of mentally defective delinquent women in an institution at Albion, 
N. Y. 

“0 Pa, Laws 1937, No. 808, 61 Pa. Stat. ANN. (Purdon, Supp. 1942) c. 6A, §§541-I-54I-10. 

“* Mass. GEN. Laws (1930) ¢. 123, §130. 

“2 For a full discussion of these statutes and their operation, see Robinson, Institutions for Defective 
Delinquents, 24 J. Crim. Law & CrIMINOL. 352 (1933). A Michigan statute, Micu. Pus. Acts 1937, Act 
No. 175, of the same type was declared unconstitutional in People v. Frontczak, 286 Mich. 51, 281 N. W. 
534 (1939), discussed below. 

‘8 Tll, Laws 1938, 1st Spec. Sess., p. 28, Inu. Stat. ANN. (Jones, Supp. 1942) §§37.665(1)-(6). 

“Minn. Laws 1939, c. 369, MINN. StaT. (1941) §§526.09-529.11. 

*® See note (1939) 39 Cor. L. REV. 534, 540, discussing the Illinois act. 
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finding that the person examined is mentally defective before commitment can be 
authorized.*® 

There is a close resemblance between the YCA Act provisions authorizing the 
Authority to order extensions of control and the provisions of the “defective delin- 
quent” acts outlined above. However, in the commentary to the Official Draft of the 
YCA Act it is made clear that the Act was drafted on the theory that the court order 
continuing control is mot in the nature of a new commitment “but only an approval 
of the Authority’s action under the original commitment.”4? 

The practical importance of the distinction between an indeterminate commitment 
as the result of civil proceedings and as a result of criminal proceedings was brought 
out in the 5-to-3 decision in People v. Frontczak,4® which invalidated the recent 
Michigan “sex offender” act. The statute was very similar to the Illinois act, except 
that Michigan made conviction of a sex crime a prerequisite to commitment. The 
proceedings were separate from the criminal trial, being brought either before sen- 
tence or after commitment. The act was held invalid on the ground that it provided 
for a criminal proceeding without observing certain constitutional rights guaranteed 
to the accused in a criminal case, the main deprivation being the accused’s right to 
trial by a jury of the vicinage. The majority described the statute as subjecting an 
accused to two trials and convictions in different courts for a single statutory crime. 
The opinion went on to say that if the two trials were not for a single statutory 
offense, then one trial was for a penalized overt act and the other for having a mental 
disorder, for which criminal procedure was not prescribed. Since, however, the act 
was an amendment to the criminal code, failure to prescribe criminal procedure 
violated the rule that the subject of a statute must be embraced by its title. The dis- 
senters argued that, although the statute was germane to the criminal code, the pro- 
ceedings under the act were solely in the nature of an inquest and did not constitute 
a criminal proceeding in the sense that the prisoner was subjected to a trial for a 
statutory crime. 

By its insistence on the continuity of the extension proceedings with the criminal 
trial resulting in commitment, the Institute draft seems designed to escape the 
dilemma posed by the court in the Frontczak case. There is only one trial and it is 
for only one offense. However, this tactic diminishes the possibility of avoiding those 
attacks on the Act based on the theory that it is a criminal statute which is invalid by 
reason of the indefiniteness of the punishment it prescribes. This is unfortunate since, 
if the extension proceedings were viewed as distinct from the criminal, not only 
would the constitutional guaranties safeguarding criminal prosecution and punish- 
ment be inapplicable, but the Act could more readily draw for support on the one 


“©The New York statute, supra note 39, requires 2 physicians or one physician and one psychologist; 
the Massachusetts act, supra note 41, 2 physicians; the Pennsylvania act, supra note 40, 2 physicians or 
one psychiatrist. 

“7Y.C. A. Act (A. L. I. Official Draft, 1940), pp. 40-41. 

48 286 Mich. 51, 281 N. W. 534 (1939); criticized in (1939) 37 Micu. L. Rev. 613. 
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United States Supreme Court case sustaining a defective delinquent statute, Minnesota 
ex rel. Pearson v. Probate Court,® decided in 1940. 

The Minnesota act®® there upheld authorized a proceeding instituted in the 
Probate Court by the county attorney which led to the indefinite commitment of the 
“patient” if he were found to have a “psychopathic personality,” a term broadly 
defined by reference to the patient’s instability and irresponsibility for “conduct with 
respect to sexual matters,” rendering him “dangerous to other persons.” The 
Minnesota Supreme Court construed the statute as intended to include only those 
persons who, though not insane, had evidenced, by an habitual course of misconduct 
in sexual matters, an utter lack of power to control their sexual impulses and who, 
as a result, were likely to attack or otherwise injure the objects of their uncontrolled 
and uncontrollable desire.®* In sustaining this act against attack as void for uncer- 
tainty, the United States Supreme Court emphasized the fact that it was bound to 
accept the state court’s strict construction and declared: “This construction of the 
statute destroys the contention that it is too vague and indefinite. . . .”5? 

The standards of the Minnesota Act are not those of the YCA Act, and it becomes 
important to consider whether the degree of difference between them is such as to 
destroy the pertinence of Minnesota v. Probate Court as a precedent, if otherwise it 
is to be regarded as relevant. In this connection it is to be recalled that the ground 
upon which the Authority may exercise its authority to retain control over an offender 
indefinitely is stated in the alternative: continued control may be had when discharge 
of the person would be dangerous to the public, either (1) because of his mental or 
physical deficiency, disorder, or abnormality, or (2) because of his lack of improve- 
ment under corrective training and treatment.5* 

The proponents of the YCA Act contend that the great majority of youthful 
offenders committed to the Authority would be released without need for retention 
beyond the age limits specified.54 Of the group for which indefinite control would 
be sought, it is believed that only a small percentage would be mentally defective or 
disordered. Statistics show that very few youth offenders are in this category.5> The 
feeble-minded and the deranged would in all probability be placed in suitable insti- 
tutions by the Authority, and indeterminate control for them based on appropriate 
laws for persons so afflicted. 


“© 309 U. S. 270 (1940). 5° Supra note 44. 

52 State ex rel. Pearson v. Probate Court, 205 Minn. 545, 287 N. W. 297 (1939). 

52 Minnesota ex rel. Pearson v. Probate Court, 309 U. S. at 274. 

5SY.C. A. Act, §34(2), quoted at p. 636, supra. 

54 See, ¢. g., J. R. Ellingston (Special Adviser, Criminal Justice-Youth, A. L. I.) A Broadside Attack 
on Crime (ms. 1942): “. . . the Act provides machinery so that the few offenders who may prove 
incorrigible and a menace to safety may be indefinitely segregated.” 

5° “Psychiatric studies conducted on approximately 10,000 convicted offenders reveal that Mental 
Defectives and Insane (psychotic) offenders constitute a small proportion of the whole (2.4% and 1.5% 
respectively). Offenders diagnosed as Psychopathic Personality according to accepted Psychiatric criteria 
comprise 6.9% of the total.” Bromberg & Thompson, The Relation of Psychosis, Mental Defect, and 
Personality Types to Crime (1938) 28 J. or Crim. L. & CrimiNoL. 70, 87. A study of 4000 juvenile 
offenders revealed that 72.5% were definitely normal mentally; 13.5% were found to be clearly feeble- 
minded, and 2.8% were psychopathic personalities. Hraty & BRoNNER, DELINQUENTS AND CRIMINALS 
(1926) 149-152. 
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That the YCA Act’s concern is with criminality and not insanity is shown by 
the fact that the criterion of danger to the public under which indefinite control is 
authorized is based on mental abnormality as well as mental deficiency. Persons in 
the former class are usually referred to as “psychopathic personalities.” This term is 
not limited, as in the Minnesota Act, to sex deviates; it applies generally to persons 
who, although possessed of good intelligence, are to be considered mentally abnormal 
(as opposed to mentally deficient) because of maladjustment, emotional instability, 
or other personality or character defects.5® It is in this group that a Youth Correction 
Authority would probably find the greatest number of cases for extension orders. 

Although neither the medical nor legal authorities are by any means in accord as 
to the proper definition of “psychopathic personality,” it is generally agreed that an 
anti-social life is not sufficient evidence that the individual is of psychopathic per- 
sonality.57 That is, the fact that an offender is antagonistic to his fellowmen and 
shows tendencies to recidivism, does not of itself establish his mental abnormality. 
No state today makes special provision for the psychopathic personality group,®® 
except to the extent that sex offenders may be so regarded. 

Uncertainty whether medical and psychiatric authorities have advanced far 
enough today to allow segregation and specialized treatment solely on the basis of 
subjective personality analysis revealing “mental abnormality” would doubtless be 
the principal source of constitutional difficulty for a court willing to regard extensions 
of control as continued treatment rather than as criminal punishment. Furthermore, 
a narrow construction of the legislative standard, which would nonetheless preserve 
the provision’s chief objectives, is less easy to achieve than in the case of the Minnesota 
Act which by its terms was narrowed to the category of sex deviates. 

If, however, extension of control over the mentally abnormal were sustained, there 
would still remain those individuals of normal intelligence who manifest such a 
tendency toward recidivism as to be dangerous if released. It is for this group that 


56 Dr. P. A. Draper, in his article, Mental Abnormality in Relation to Crime (1939) 2 AM. J. OF MED. 
Juris. 161, 163, under the heading, “‘Those who are Mentally Ill but are still Responsible for their Crimes,” 
defines “psychopathic personalities” as “individuals who show a lifelong and constitutional tendency not 
to conform to the customs of the group. They habitually misbehave. They have no sense of responsibility 
to their fellow-men or to society as a whole. Due to their inherent inability to follow any one occupation, 
they succumb readily to the temptation of getting easy money through a life of crime. There is usually a 
history of delinquency in early life. These individuals fail to learn by experience. They are inadequate, 
incompatible, and inefficient. . . . The term ‘moral deficiency’ is sometimes used to characterize this 
group.” 

57 See Bromberg & Thompson, supra note 55, at 75: “We do not assume that an anti-social life is 
sufficient evidence that the individual is of psychopathic personality. . . . An antisocial attitude does not 
necessarily mean that the individual is emotionally unstable, paranoid, or schizoid. Very often an 
antisocial individual cannot be distinguished by his appearance and ordinary behavior from those who 
occupy their regular place in the workaday world. To apply the term psychopathic personality because 
of ‘criminal’ activity, as is often done, affords no clue to the individual’s reaction or the development of 
this reaction, and assists us no more than any other derogatory label. The notion ‘criminal’ is a legal, not 
@ psychiatric concept.” (Italics supplied.) See also Tart, CriminoLocy (1942) 85. 

°° That psychopathic offenders whose intelligence is average or above average are not to be treated as 
defective delinquents under New York law, see Robinson, supra note 40, at 335. In Massachusetts, 
delinquents with a mental age of 12 years or over are not admitted to the institutions for defective 
delinquents. Id. at 371. However, New Jersey has defined defective delinquent administratively to include 
intelligent offenders of unstable personality. Id. at 373. 
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the provision of the Act authorizing indeterminate control of those offenders who 
have shown a lack of improvement under corrective training and treatment is 
designed. The criterion of “lack of improvement” must be considered in terms of 
behavior, since if the failure could be attributed to mental defect or abnormality there 
would be no occasion for this alternative ground of retention. Hence, it is difficult 
to gain support from the defective delinquent and sex offender statutes. The proceed- 
ings under this section could not readily be analogized to lunacy inquests, and instead 
would seem to stand or fall as being within the scope of the correction or punishment 
imposed for the original criminal offense. 


Tue Propriety oF THE Act’s CLASSIFICATION AND PRocEDURE 


Whether control of offenders under the YCA Act is classed as an exercise of 
criminal or of civil powers, there will remain two further constitutional questions. 
The first of these is whether the limitations of the indeterminate-sentence feature to 
persons under 21 years of age at the time of their apprehension violates the “equal 
protection of the laws” clause of the Fourteenth Amendment. This clause does not 
prevent classification for the purpose of individual treatment so long as such classifi- 
cation is not unreasonable, arbitrary, or capricious, and is fairly designed to effect the 
purpose sought by the classification.5® In view of legislative freedom to recognize 
degrees of harm and confine its restrictions to those classes of cases where the need 
is deemed to be clearest, the classification of 16-21 is not likely to be held unreason- 
able. The disproportionate ratio of criminals in this age group to the general popula- 
tion would be an important factor supporting the classification.®° 

A second, more serious question is whether administrative abuse of the powers 
conferred on the Authority by the YCA Act might not lead to a deprivation of liberty 
without due process of law or to a denial of the equal protection of the laws. The 
risk of such abuse will not invalidate the Act unless the Act fails to provide adequate 
procedural safeguards to the offender. The statute in providing for judicial review of 
extension orders, for a hearing, and for representation of the offender by counsel 
seems to comply with the principal criteria of procedural due process, though it does 
not specify, as do the defective delinquent acts, for the examination of the offender 
by physicians, psychiatrists, or psychologists. But failure to rest an order for extension 
on adequate evidence would be ground for refusal to confirm by the reviewing court, 
and that court’s judgment could in turn be reviewed on appeal. 

In the Minnesota case, various hazards of administrative abuse were called to the 
attention of the Supreme Court which responded by saying:** 

5° Minnesota ex rel. Pearson v. Probate Court, 309 U. S. 270 (1940). 

°° “Young people between fifteen and twenty-one years of age constitute only 13 per cent. of our 
population above fifteen, but . . . they are responsible for approximately 26 per cent. of our robberies and 
thefts; they constitute some 40 per cent. of our apprehended burglars and nearly half of our automobile 
thieves. . . . 108,857 not yet old enough to vote were arrested and fingerprinted last year [1939]”. Intro- 


ductory Explanation, Y. C. A. Act (A. L. I., Official Draft, 1940), p. vii. 
*1 Minnesota ex rel. Pearson v. Probate Court, 309 U. S. at 277. 
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We fully recognize the danger of a deprivation of due process in proceedings [of the 
type there in question], and the special importance of maintaining the basic liberty in a 
class of cases where the law though “fair on its face and impartial in appearance” may be 
open to serious abuses in administration and courts may be imposed upon if the substantial 
rights of the persons charged are not adequately safeguarded at every stage of the proceed- 
ings. But we have no occasion to consider such abuses here, for none have occured. The 
applicable statutes are not patently defective in any vital respect, and we should not 
assume, in advance of a decision by the state court, that they should be construed so as to 
deprive appellant of due process to which he is entitled under the Federal Constitution. . . , 
On the contrary, we must assume that the Minnesota courts will protect appellant in every 
constitutional right he possesses. His procedural objections are premature. 


CoNcLUSION 


The foregoing canvass of constitutional problems requires a recapitulation. If the 
YCA Act were defended solely on the basis of the precedents derived from the 
minimum-maximum sentence statutes, it seems probable that it would survive attack 
on the ground that it is an invalid delegation to an administrative agency of the 
judicial power, of the governor’s pardoning power or of the legislative power. There 
is a greater risk that the Act would be considered to impose a criminal punishment 
which, because indefinite in duration, is cruel and unusual, and not proportioned to 
the offender’s crime. But these hazards might be circumvented if the Act were con- 
sidered not to impose criminal punishment at all but, in the proceedings looking to 
the extension of control over at least the deficient, the disordered, or the abnormal 
offender, to be designed to impose controls similar to those civil restraints to which 
the juvenile, and especially the defective delinquent, offender may be subjected. The 
Act does not seem vulnerable to attack as a denial of equal protection of the laws 
and only the actuality, and not the potentiality, of administrative abuse would be 
likely to move a court to find a denial of procedural due process. 

The major constitutional difficulties spring from the provisions for extended 
control; little basis for objection would be left if those provisions were excluded and 
control terminated at the age or time limits set in the YCA Act itself (or, where 
longer, at the limit prescribed in the criminal law for the particular offense com- 
mitted).°? How important the extension of control provisions are is a matter which 
will have to be resolved in the various states that consider the measure. Those which 
take the bolder course of including these provisions may derive encouragement from 
the fact that most of the precedents considered in this article are old; many are ex- 
pressions of the attitude of the judiciary nearly 50 years ago, and must be read in 
that light. Psychology and psychiatry were still viewed as mystical or pseudo-sciences 
at that time; the belief that young offenders should be segregated from hardened 
criminals was relatively new and seldom honored in practice. These attitudes are an 
integral and inseparable part of those decisions. With evidence that youthful criminals 


®2 This is the limit prescribed in the California Youth Correction Authority Act, supra note 13, §§1780- 
1783. The court, upon petition by the Authority, may discharge, place on probation, or commit to the 
state penitentiary. 
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require specialized treatment and that in many, if not most, instances punishment 
for whatever period will serve no useful purpose, the advocates of an absolutely 
indeterminate sentence may hope to persuade modern courts that the only sound 
basis for determining the length of time a youthful offender is to be kept under 
supervised control is an individualized study of that particular youth. 

On the other hand, the proponents of the Act will meet with the insistence that 
there is still no science with means to determine the exact period of supervision 
necessary to effect the rehabilitation of every convicted criminal; that the liberty of a 
person should not be entrusted to so fallible a system; that there is practical need for 
protecting the offender from the possibilities of capricious and erroneous judgment; 
and that the solution to the problem for the time being lies in the existence of a 
maximum limit to confinement. 

As was remarked earlier in this paper, in the conflict between these viewpoints, 
the penal philosophy of the legislators and judges, rather than the precedents in the 
books, is likely to be controlling.®* 

°° The conflicting views are stated in the articles by John F. Perkins and James V. Bennett which 
precede this article. For another clash of opinion, see Hall, The Youth Correction Authority Act: Progress 


or Menace (May 1942) 28 A. B. A. J. 317; Lewis, The Youth Correction Authority Act: A Model, id. 
at 322. 








PROPOSED FEDERAL CORRECTIONS ACT 


Ort: L. Puiturres* 


A Committee on Punishment for Crime’ of the Conference of Senior Circuit 
Judges, at the last meeting of the Conference held in Washington, September 29 to 
October 2, 1942, submitted a report and a proposed act to provide a correctional 
system for adult and youthful offenders convicted in courts of the United States. The 
Conference adopted the report and urged the passage of the bill proposed therein. 

Under the proposed act a Board of Corrections? is to be created in the Department 
of Justice, consisting of ten members appointed by the Attorney General. The terms 
of the members first appointed are to be staggered. Their successors are to be ap- 
pointed for terms of six years. One member is to be designated by the Attorney 
General to act as chairman. 

The Board is to comprise a Division on Adult Corrections,’ a Youth Authority 
Division,* and a Policy Division. Members of the Division and the Authority are to 
be designated by the chairman. In order to afford flexibility, the chairman from time 
to time may assign one or more members of the Division to serve also on the Author- 
ity and one or more members of the Authority to serve also on the Division. 


Two members of the Board, one designated by the Division and one designated 
by the Authority, and the Director of the Bureau of Prisons® are to constitute the 
Policy Division. 

The Policy Division is to hold stated meetings to consider problems of treatment 
and correction and lay down general treatment and correctional policies to be carried 
out by the Director. A chief parole officer is to be appointed by the Attorney General 
who shall administer the parole system and the supervision of youth offenders on 


conditional release in accordance with general policies laid down by the Policy 
Division. 

* 1903-1904, Knox College; J.D., 1908, LL.D., 1935, University of Michigan; Dr. Engineering (hon.), 
1940, Colorado School of Mines. Member of the New Mexico Bar. Judge of the United States Court of 
Appeals for the Tenth Judicial Circuit, since 1929; United States District Judge, District of New Mexico, 
1923-1929. Visiting Professor of Law, Northwestern University, summers of 1936 and 1937, University 
of Michigan, summer of 1938. Member of the Council of the American Law Institute. 

1 The Committee was comprised of Circuit Judges John J. Parker (chairman), Learned Hand, and Orie 
L. Phillips, and District Judges Carroll C. Hincks, John C. Collet, Paul J. McCormick, and Bolitha J. 
Laws. The Committee created a Subcommittee on Sentencing of Adult Offenders, comprising Judges 
Laws (chairman), Hand, and McCormick, and a Subcommittee on Treatment of Youthful Offenders, 
comprising Judges Phillips (chairman), Hincks, and Collet. 

® Hereinafter called the Board. * Hereinafter called the Division. 

“ Hereinafter called the Authority. ® Hereinafter called the Director. 
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The Board is authorized to adopt and promulgate rules and regulations necessary 
to effectuate the purposes of the act. 

The powers of the District Judge to place an offender on probation are in nowise 
disturbed by the act. 

A youth offender is defined as a male person under the age of 24 years at the time 
of conviction. 

If the court shall find that a convicted person is a youth offender and the offense 
is punishable by imprisonment, the court may, as a penalty for the offense and in lieu 
of the penalty otherwise provided by law, sentence the youth offender to the custody 
of the Authority for treatment and supervision until discharged as provided in the 
act. If the court shall find that the youth offender does not need treatment, he may 
suspend the imposition or execution of sentence and place the youth offender on 
probation. If the court shall find the youth offender will not derive benefits from the 
treatment and should not be committed to the Authority, he may sentence the youth 
offender under any other applicable penalty provision, but when the sentence is to 
imprisonment for a term of more than one year, the sentence must be imposed 
pursuant to the provisions of Title II of the act dealing with the sentencing of adult 
offenders. 

Youth offenders committed to the Authority shall undergo treatment in institu- 
tions of maximum, medium, or minimum security types, including training schools, 
hospitals, farms, forestry and other camps that will provide the essential varieties of 
treatment. Treatment is defined in the act as corrective and preventive training and 
treatment designed to protect the public by correcting the antisocial tendencies of 
youth offenders. 

Classification centers and agencies are to be set up by the Director. Youth 
offenders committed to the Authority will be sent first to a classification center, where 
the agency will make a complete study of each youth offender, including a mental 
and physical examination, to ascertain his personal traits, his capacities, pertinent 
circumstances of his school, family life, any previous delinquency or criminal expe- 
rience, and any mental or physical defect or other factor contributing to his delin- 
quency. The agency will then forward to the Authority a report of its findings with 
respect to the youth offender and its recommendation as to his disposition. 

On receipt of such report and recommendation, the Authority will make an order 
(1) permitting the youth offender to remain at liberty conditionally under super- 
vision, or (2) allocate and direct the transfer of the youth offender to an agency or 
institution for treatment, or (3) order the youth offender confined under such condi- 
tions as it believes best designed for the protection of the public. 

The Authority may at any time release conditionally under supervision a youth 
offender committed to it and may discharge him unconditionally at the expiration of 
one year from the conditional release. A youth offender committed to the Authority 
must be released conditionally under supervision on or before the expiration of four 
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years from the date of his conviction and must be discharged unconditionally on or 
before the expiration of six years from the date of his conviction. 

Youth offenders permitted to remain at liberty or conditionally released until 
unconditionally discharged are to be under the supervision of United States probation 
officers, supervisory agents appointed by the chief parole officer, and voluntary super- 
visory agents approved by the chief parole officer. The Board is authorized to en- 
courage the formation of voluntary organizations composed of members who will 
serve without compensation as voluntary supervisory agents. The powers and duties 
of voluntary supervisory agents are to be limited and defined by regulations adopted 
by the Board. 

Upon the unconditional discharge by the Authority of a youth offender before 
the expiration of six years from the date of his conviction, the conviction shall be 
automatically set aside and held for naught, and the Authority will issue to the 
youth offender a certificate to that effect. The purpose of the last-mentioned provision 
is to reward the youth for good conduct and favorable reaction to treatment, and to 
aid him to adjust himself into society upon discharge. 

Under Title II of the act, where the judge after a hearing, determines that a 
sentence of imprisonment for more than one year should be imposed on an offender, 
he will impose an original sentence to imprisonment generally, which shall be for the 
maximum term prescribed by law. The court may determine whether sentences on 
different counts or different indictments shall run concurrently or consecutively. 
Within six months after an offender commences to serve the original sentence, the 
Division will recommend to the court the term of imprisonment to be fixed by the 
different sentences, stating the reasons therefor. The judge will then fix the definite 
sentence. If the judge fixes a definite sentence which is different from that recom- 
mended by the Division he will state his reasons in writing. In determining terms 
of imprisonment to be recommended by it, the Division will consider all pertinent 
information and, before making the report and recommendation, one member will 
personally interview the offender, and he will be afforded a hearing before one or 
more members of the Division. 

Adult offenders and youth offenders not sentenced to the Authority who are sen- 
tenced to imprisonment for one year or less are to be committed to institutions, 
camps, or farms of medium or minimum security, separated, in so far as practical, 
from other penal and correctional institutions. 

The report of the Subcommittee on Treatment of Youthful Offenders® reads: 


Our studies of reliable statistics demonstrate that the period in life between 16 and 23 
is a focal source of crime. It is during this period that large numbers of habitual criminals 
are spawned. Persons between the ages of 16 and 21 constitute approximately 13 per cent 
of our population. They are responsible for approximately 26 per cent of our robberies, 
in excess of 40 per cent of our burglaries, and nearly 50 per cent of our automobile thefts.* 
[2 The Criminality of Youth, Thorsten Sellin, p. 31.] Young men in the age group be- 


® Report of Subcommittee on Treatment of Youthful Offenders, Report TO THE JUDICIAL CONFERENCE 
OF THE COMMITTEE ON PUNISHMENT FOR CRIME (1941) 31, 32, 33. 
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tween 17 and 20, inclusive, are arrested for major crimes in greater numbers than persons 
of any other 4-year group. They are arrested for serious crimes twice as often as adults from 
35 to 39, inclusive, three times as often as those from 45 to 49, inclusive, and five times as 
often as those from 50 to 59, inclusive. Nineteen-year-olds offend more frequently than 
persons of any other age. Eighteen-year-olds come next. Moreover, the proportion of 
youths less than 21 in the whole number of persons arrested is increasing at an alarming 
rate? [? The Criminality of Youth, Thorsten Sellin, pp. 37-55.] This tremendous upsurge 
of criminality during the youth period is a startling social phenomenon.’ [% See Criminal 
Youth and the Borstal System, Healy and Alper, pp. 5-10; Youth in the Toils, Harrison 
and Grant, pp. 44-48.] 

In 1941, there were 33,429 persons convicted of Federal offenses. Of these, 7,393, or 
22.1 per cent, were under 24 years of age. Of the youthful offenders, 1,153 were under 
18 years of age, 2,804 were in the age group 18 to 20, inclusive, 1,110 were 21, 1,147 were 
22, and 1,179 were 23 years of age. 

Thirty-seven and one-half per cent of the violators of the Motor Vehicle Theft Act 
were youthful offenders. Violations of that act constituted 57.9 per cent of all Federal 
offenders in 1941.... 

It would seem from the foregoing that we must wisely concentrate our efforts to 
prevent crime upon the offenders in the age group between 16 and 23, if we are to make 
progress in the solution of our crime problem. 

Sociologists and psychiatrists tell us that special causations, which occur in the period 
between adolescence and manhood, produce these antisocial conduct trends. . . . 

Again, reliable statistics demonstrate with reasonable certainty that existing methods 
of treatment of criminally-inclined youths are not solving the problem. A large percentage 
of those released from our reformatories and penal institutions return to antisocial conduct 
and ultimately become hardened and habitual criminals. . . . 


The underlying theory of the provisions for treatment of youth offenders is to 
substitute for retributive punishment, methods of training and treatment designed to 
correct and prevent criminal tendencies. The plan of the act departs from the merely 
punitive idea of dealing with youthful offenders and looks primarily to the objective 
idea of rehabilitation. It will be observed that youth offenders are to be segregated 
from other offenders and that classes of youth offenders are to be segregated from 
other classes of such offenders, and that each youth offender is to be allocated to a 
treatment agency or institution best calculated to effect his rehabilitation. 

The practicality and desirability of such a system of corrective treatment and 
training has been demonstrated by the Borstal System in England which started with 
an experimentation in a wing of Bedford Prison and now embraces 11 institutions, 
five of which are walled and four of which are completely open.” 

With respect to adult offenders, the definite sentence is to be fixed in the light of 
information obtained by penal experts from a study of the offender over a substantial 
period after his conviction, supplemented by the pre-sentence report of probation 
officers and other information. It should result in more scientific sentencing and 


"For a more detailed statement respecting the Borstal system, see Report of Subcommittee on Treat- 
ment of Youthful Offenders, Report, supra note 6, at 36-39; Tolman, The Borstal System, id. App. Il, 


PP. 53-70. 
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should largely eliminate shocking disparities that from time to time occur in the 
sentencing of adult offenders under like facts and circumstances. 

The Committee has also recommended a separate act providing that any person 
arrested for an offense against the United States, subject to the approval of the court 
having jurisdiction over the person and the offense, may in writing waive indictment 
by grand jury and consent to be charged by information, and may enter a plea of 
guilty to the information, or consent to a trial upon the information before the court 
without a jury. The purpose of this act is to permit persons desirous of pleading 
guilty or waiving trial by jury, to do so without being subjected to the contaminating 
influence of confinement in jails awaiting return of indictments by grand juries and 
trials by petit juries. 

The proposed act, in my opinion, will provide an integrated and coordinated cor- 
rectional system. It will provide for a more adequate and effective supervision of 
parolees and youth offenders under conditional discharge. It will make possible 
better sentencing in cases of adult offenders and effect the rehabilitation of a large 
proportion of youth offenders. It is the result of a most thorough and comprehensive 
study of the whole subject by the Committee which is reflected in its report, copies 
of which may be obtained from the Director of the Administrative Office of the 
United States Courts, Supreme Court Building, Washington, D. C. 

If the proposed act is enacted into law, the result, in my judgment, will be a great 
forward step in criminal justice under the federal system. 






































YOUTH CORRECTION AUTHORITY IN ACTION: 
THE CALIFORNIA EXPERIENCE 


Kart Hotton* 


In the summer of 1941 the American Law Institute sent drafts of its model Youth 
Correction Authority Act to interested persons in the State of California. Through 
the efforts of Mr. John R. Ellingston a statewide committee was formed with sub- 
committees in both Northern and Southern California. On these committees were 
representatives of the bench, the bar, the legislature, social agencies, probation officers, 
psychiatrists, etc. After the model act had been given careful study, Assemblyman 
James H. Phillips from Alameda County introduced an adaptation of the act in the 
1941 legislature. 

For some months prior to the introduction of this bill, there had been a great 
-deal of criticism relative to the management of the Whittier State School, an institu- 
tion for younger boys. There had also been some very adverse criticism of the parole 
system, and the management of at least one of the state penitentiaries. As a result of 
these months of criticism, women’s clubs, service clubs, bar associations, and civic 
groups over the state generally were receptive to the basic principles set forth in the 
Youth Correction Authority Act. 

The legislation was skilfully handled by Assemblyman Phillips and passed both 
houses with practically no opposition. It was immediately signed by the Governor. 

In most respects the California act! follows very closely the model act proposed by 
the American Law Institute. The major differences are: 

1. The model act provides for all members to be appointed by the Governor for a 
term of nine years. The California act provides for an advisory panel consisting 
of the presidents of the California Conference of Social Work, the Probation and 
Parole Officers’ Association, the State Bar Association, the California Medical Asso- 
ciation, and the Prison Association. This advisory panel initially is to recommend six 
persons to the Governor for membership on the Youth Authority. From this list of 
six the Governor must choose two. The third member of the Authority is to be the 
Governor’s own choice. In California the Governor selected a third man who was 

* A.B., 1923, University of Washington; graduate study, University of Southern California. Chief 
Probation Officer, Los Angeles County; member of the California Youth Correction Authority. Formerly 
Chief of the Juvenile Division of the Los Angeles County Probation Department. Chairman or member 
of numerous committees in the field of social work; past president of the California Probation and Parole 


Officers’ Association. 
*Cauir. WELFARE AND Inst. Cope (Deering, 1941 Supp.) §§1700-1783. 
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not one of the six persons nominated by the panel but was a man whose qualifications 
were endorsed by them. 

2. Under the model act the judge may not grant probation to persons coming 
within the age range accepted by the Authority. Under the California act but not 
the model act, the courts may grant probation to this age group and may also impose 
jail sentences up to ninety days. Under both acts, the judge may impose a life sen- 
tence or may sentence to death. 

3. In the model act the Authority is empowered to accept persons 16 years and 
over from the Juvenile Court. In California there is no lower age limit. The Author- 
ity may accept any boy or girl from the Juvenile Court if the court cares to commit 
and if the Authority cares to accept. 

4. The model act provides that persons who are found to have been less than 21 
years of age at time of apprehension shall be committed to the Youth Authority. In 
the California act the age is changed to less than 23 at time of apprehension. 

5. The California act makes as one of the principal duties of the Authority the 
responsibility for establishing or assisting in establishing public councils or committees 
having to do with delinquency prevention. This is an important addition and should 
make the act more valuable. 

6. The California act gives the Youth Authority until January 1, 1944, to get ready 
to accept commitments from the courts. Until that time the Authority may limit the 
number of cases it will accept. After that date all cases committed by the courts must 
be accepted. 

The legislature set the salaries of the three board members at $10,000 per year and 
appropriated a total of $100,000 for the functioning of the Authority for the next 
biennium. 

The advisory panel met and made its recommendations to the Governor. From 
the recommended list the Governor appointed O. H. Close, Superintendent of the 
Preston School of Industry at Ione, and Karl Holton, Chief Probation Officer of Los 
Angeles County, the author of this article. As his own choice he appointed Harold 
A. Slane, Deputy City Attorney of Los Angeles. Mr. Slane had been interviewed by 
the panel and was endorsed by them. 

Since only $100,000 had been appropriated to accomplish the purposes of the act 
in a state of the size and population of California, neither Mr. Close nor Mr. Holton 
felt that he could accept the appointment and draw the salary because if these salaries 
were paid there would not be sufficient funds available for much else. Both men 
declined appointment. In the special session of the legislature in January 1942 the 
California act was amended so as to make it possible for Mr. Close and Mr. Holton 
to accept appointments as members of the Authority without compensation. The 
amended act also made it possible for them to continue with their regular work. 
The California board thus consists of two members who devote part time without 
salary, and one full-time paid member. 

On January 23, 1942, the Youth Authority members met for the first time and 
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organized the board. Mr. O. H. Close was elected chairman. A headquarters office 
was set up in Sacramento with branch offices in Los Angeles and San Francisco. 

What was the task facing this board, and what could it hope to accomplish with 
the $100,000 at its disposal? The Youth Authority had to 


1. Prepare to accept, as required by the law, all cases committed to it by January 1, 1944, 
in the age group under 23. 

2. Draw up the necessary legal forms of commitment by the courts to it, and by the 
Authority to the institutions and agencies which it intended to use. 

3. Provide for temporary places of detention, for necessary diagnostic clinics, for the hiring 
of personnel to supervise and carry out its functions. 

4. Study existing facilities for correction and treatment within the state, and be prepared 
to make definite recommendations relative to additional facilities which would be 


needed. 
5. Create administrative districts suitable for the performance of its duties. 


6. Assist in a statewide delinquency prevention program. 


What has the Authority been able to do so far, and has any of the work done 
been of real value to the State of California? In evaluating the following brief 
summary of the accomplishments of the California Youth Correction Authority to 
date, the reader should remember that the Japanese attacked Pearl Harbor on Decem- 
ber 7, 1941, that the Authority had its first meeting on January 23, 1942, and that the 
total sum appropriated to operate the Authority up to and including June 30, 1943, 
was $100,000. Moreover, conditions have changed rapidly in the past few months; 
it is difficult to make plans for even well-established agencies; it is almost impossible 
to secure materials or supplies for new projects. Competent personnel is also increas- 
ingly hard to find and to keep. 

At its first meeting, after Mr. Close was elected as chairman, the Authority began 
to plan for the establishment of its own diagnostic unit where some thirty boys could 
be received, studied, and cared for at one time. The minutes show that from its 
inception the Authority intended to make this diagnostic unit of as much service to 
the state as possible. Having little money of its own the Authority used its broad 
contractual powers to obtain a separate building on the grounds of the Preston School 
of Industry where the diagnostic clinic could be established. A building was available 
for housing, and the kitchen, hospital, laundry, and other institutional services of 
Preston could be obtained at little cost. The Authority had to secure its own 
personnel for the staffing of this unit. 

A very competent.court clerk and other clerical aids were immediately hired and, 
with the help of the Attorney General and of the Director of Finance, an office was 
established, operating rules approved, contracts drawn, an operating budget set up, 
and all of the other ground work was done which was necessary in order to begin 
functioning as an organization. 

A nationwide examination was held for clinical psychologist and Dr. Burton F. 
Castner was No. 1 on the list; he reported for work at the diagnostic unit of the 
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Authority on August 15. Dr. Castner has a fine background of experience, both at 
Yale University and at the Annandale Farms in New Jersey. 

Due to the current shortage of psychiatrists, it has to date been impossible to find 
a well-qualified man for that important position. Arrangements have therefore been 
made with Dr. Smythe and Dr. Conzelmann at Stockton State Hospital whereby 
Dr. Conzelmann will give a portion of his time to the Youth Authority. Supervisory 
staff, a teacher, and psychiatric social workers have been interviewed and are being 
employed. 

To this unit 22 boys have already been committed from various courts through- 
out the state. The formal announcement that the Authority can take a limited num- 
ber of commitments is just now being forwarded to all of the courts. Interestingly 
enough, so far many of the requests for commitment are coming from Juvenile Court 
judges of smaller counties. Justice, Municipal and Superior Court judges handling 
criminal matters are, of course, interested, and many more commitments will be 
submitted than the Authority can accept at present. The Authority is attempting to 
select cases from counties where facilities are very few. It is also attempting to take 
only cases that are difficult to deal with and for whom regular state institutions are 
not now readily available. 

One of the first cases accepted was that of a fourteen-year-old boy who had been 
sentenced to San Quentin Penitentiary for murder. The committing judge, the 
warden of San Quentin, the Board of Prison Directors, and the Governor of the 
state all requested the Youth Authority to take this boy. His sentence was commuted 
by the Governor and he was regularly committed to the Authority. His case has 
been very carefully studied, and he is now being cared for with boys of his own age 
group in a correctional institution which has a program suited to his needs. 

This clinic can take care of thirty boys at one time. After they are studied many 
of them can very quickly be committed by the Authority to existing institutions, or 
private agencies, or released on probation. Others will have to be studied over a 
period of time. 

By this method of operation, the Authority is using the diagnostic unit as a 
miniature Youth Correction Authority. It provides a way to test out the clinic itself 
and the clinic personnel; it provides an additional state facility not heretofore avail- 
able; it limits the use of this new facility to the counties and to the courts and to the 
young men who need its services most. Through the use of this diagnostic unit 
the Authority can test the legality of the forms it is using for commitment to the 
various institutions and agencies throughout the state. It can also test procedure and 
commitment forms from committing courts. It can in this way establish a sound 
procedural and legal basis for its operation when the time comes when it must accept 
all of the cases from all of the courts throughout the state. When that time comes 
the Authority will have all of the trouble it wants without looking for it. 

When the Authority had its first meeting and began to estimate what the case 
load might be on January 1, 1944, it found that there were no figures which would 
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form the basis for even an intelligent guess as to how many cases might be com- 
mitted to it. The Authority entered into a contract with the National Youth Admin- 
istration whereby a very simple survey would be made of all of the courts in all of 
the counties in California to discover how many young men and women had gone 
through each court in 1941, what they were arrested for, what they were convicted 
of, their age, sex, race, nationality, and the sentence imposed. While this survey was 
in process the National Youth Administration was forced to cancel the contract. The 
Youth Authority then hired its own personnel and now has the survey practically 
completed. Reports have been received from more than 98% of the courts. A few 
small courts have not been visited and they have not responded to the questionnaire 
mailed to them. Within the next thirty days this survey will be finished and the 
figures will be broken down by courts, by types of offenses, by age groups, by coun- 
ties, etc.2 With these 1941 figures as a basis the Authority can make some estimate 
of the case load it must expect when all of the courts begin to commit to it. This 
survey will be useful not only to the Authority but to many other agencies and 
departments throughout the state. 

For some time the Whittier State School had been sharply criticized by news- 
papers and civic organizations throughout the state. Several efforts had been made 
by the Department of Institutions to reorganize this school. For one reason or 
another none of these efforts seemed to bring about the desired results. Because of 
long continued criticism and staff demoralization the school was not functioning 
effectively. A great many boys ran away from the institution, and the population 
had dropped from approximately 350 to less than 200. This drop in population 
occurred in spite of the very urgent need of the state for even more beds than the 
institution could normally provide. In the spring of 1942 there were so many escapes 
from the institution and so many serious offenses committed in the town of Whittier 
by the boys who had escaped that an Assembly Interim Committee, the Chamber 
of Commerce in Whittier, and other organizations insisted that either conditions be 
improved or the school closed. 

On April 10, 1942, the Governor called the Youth Correction Authority members 
to meet in his office with Dr. Aaron J. Rosanoff, Director of the State Department of 
Institutions. With the full consent of Dr. Rosanoff and at the request of the Gover- 
nor the Youth Correction Authority agreed to assume the responsibility for the 
management of the three correctional schools—Whittier State School, Preston School 
of Industry, and Ventura School for Girls. The Authority was to make recommenda- 
tions as to the employment of all personnel and as to policy and procedure. The 
understanding with the Director of Institutions was that all important matters would 
be cleared with him but that recommendations made by the Authority would be 
followed. The first conference was with members of the State Personnel Board who 


* The survey having been brought still closer to completion before it became necessary to send Mr. Hol- 
ton’s article to the press, he kindly consented to permit the publication of the accumulative figures by state 
totals prior to the publication of the report in final form. The data are published in an appendix to 
Mr. Holton’s article, infra p. 663. Ep. 
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agreed to order an examination for a permanent superintendent of Whittier imme- 
diately. The qualifications for the position were approved by the Personnel Board, 
the Director of Institutions, and the Youth Authority. While the examination was 
being prepared and notices sent out so that applicants could be secured, the Authority 
proceeded to work with the very fine Assistant Superintendent who was in charge 
of the school, Gerald F. Spencer. Mr. Spencer and other staff members were assured 
that the Authority was concerned only with improving conditions at the school and 
intended to work out programs with the staff so that the purposes for which the 
school was founded could be carried out. 

In order to get an objective evaluation of the school and of its personnel the 
Authority borrowed Paul J. McKusick, Assistant State Director of Probation. 
Mr. McKusick had a fine educational and experience background and was known 
and liked by every probation officer and judge in the state. He is young, progressive, 
and well qualified. He was sent to Whittier as the representative of the Youth Cor- 
rection Authority and instructed to work with and through the Acting Superin- 
tendent, Mr. Spencer. After about three months residence at Whittier Mr. McKusick, 
with the full cooperation of Mr. Spencer and other members of the staff, was able to 
reorganize the school’s program and to regain in a large measure the support of the 
community and to reestablish staff morale. Mr. McKusick became very much inter- 
ested in the institution during the period of the survey and finally agreed to take the 
examination for superintendent. In a statewide civil service examination he placed 
on the eligible list, and on the recommendation of the Authority was appointed 
permanent superintendent by the Director of Institutions. 

At the present time the Whittier State School is filled to capacity. During the 
last month only one boy escaped. An excellent school principal has been hired, a 
good maintenance engineer has been brought in, and other fine staff additions have 
been made. For several weeks now all newspaper comments about the school have 
been favorable. In spite of the difficulties of operating an institution during wartime 
we are all hopeful that the program at Whittier is again accomplishing its purpose 
of rehabilitation and training, and that the school is on the way back to the fine 
national reputation it once enjoyed. 

Dr. Olive P. Walton, Superintendent of the Ventura School for Girls, is retiring 
from that institution on November 1, 1942. This is the only state correctional school 
for girls in California. Dr. Walton has been a fine superintendent and it should be 
easy for a competent person to take her place when she retires. Dr. Walton has felt 
for some time that certain aspects of the school’s program should be changed, liberal- 
ized, and modernized, but she has not felt that she was able to undertake such a 
reorganization. With the full consent of the Director of Institutions and of Dr. Wal- 
ton the Youth Correction Authority employed Mrs. Ruby Inlow, of the Graduate 
School of Social Work of the University of Southern California, to live at Ventura 
during July and August of this year and make an objective study of the program 
and of the staff. Mrs. Inlow has a fine educational and experience background, and 
had approximately two years experience doing research work with Dr. Dill in the 
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boys’ institution in Indiana. Because Mrs. Inlow is a sincere, conscientious person 
with great ability to work with people she was quickly able to get the full cooperation 
not only of the superintendent at Ventura but of all staff members. She lived in the 
cottages with the girls, talked to them, came to know practically all of the employees, 
made a detailed study of approximately half of the cases committed to the institution, 
visited parolees with the parole officer, talked with the parents of paroled girls, and 
talked with the paroled girls themselves. She has just completed her written report 
which gives one of the finest and fairest evaluations of an institutional program it has 
been my privilege to read. The State Personnel Board is conducting an examination 
on October 5 from which will be selected the best qualified person for superintendent 
that can be found. After this superintendent is selected we feel that Mrs. Inlow’s 
report and recommendations and the advice of Dr. Walton will aid the new superin- 
tendent, the Director of Institutions, and the Youth Authority in making the program 
at Ventura of the greatest possible value to the girls who are committed there. 

The forestry camps operated by Los Angeles, Kern, and San Diego County Pro- 
bation Departments in cooperation with their respective forestry departments have 
received wide recognition. In these camps there is a simple program with a worth- 
while work project of reforestation, road building, fire fighting, etc., that has proved 
very successful in the adjustment of 16- and 17-year-old boys who have short delin- 
quency records and who need to be removed from the community and placed in an 
environment where they can be taught to work, to face responsibility, and where 
their whole attitude toward life can be made more wholesome. Only the larger 
counties can operate such camps because of the cost. Unless a camp can have an 
average population of at least sixty boys the overhead cost makes their establishment 
impractical. For this reason smaller counties are not able to have this type of facility. 
The CCC camps have closed, making the services of their enrollees as firefighters no 
longer available. In the California forests fire is an ever-present hazard during the 
summer. There is also a great deal of reforestation and trail maintenance work to 
be done which is of real value and service to the state. The Youth Authority has 
entered into agreements with federal and state agencies and will be ready next spring 
to open up several camps for boys who will benefit from this type of program. These 
camps will be available to boys from all counties and will be of material assistance 
to the forestry departments. 

The Authority is also developing plans for the possible use of some of these boys 
as agricultural laborers in areas where farm labor is so badly needed. They can be 
housed in the camps, supervised by a properly selected staff, and their work will be 
of great value to the state and to the nation. 

Several years ago the Department of Institutions established a division known as 
the California Bureau of Juvenile Research. This Bureau had traveling clinics which 
gave valuable service to school authorities, private agencies, and probation officers, 
particularly in the smaller counties throughout the state. The Bureau of Juvenile 
Research successfully operated for several years, but three years ago as an economy 
measure the Bureau was eliminated. In its files are the records of several thousand 
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cases which were studied. Many of these boys and girls are still in the community, 
and some of them are still problem cases. The Authority has entered into a contract 
with Dr. Norman Fenton, who was the Director of the Bureau of Juvenile Research, 
to employ him on a part-time basis so that the work done for many years by the 
Bureau of Juvenile Research will not be lost. The records will be moved to the Youth 
Correction Authority office and Dr. Fenton will resume part-time work in several of 
the counties where his services are most needed. His work will be coordinated with 
the work of the diagnostic clinic headed by Drs. Castner and Conzelmann. With the 
consent of Stanford University, where Dr. Fenton is teaching, the Authority hopes 
to be able to develop workshop programs where teachers, social workers, probation 
officers, and others interested in delinquency prevention can come and realistically 
study the problems facing them in their communities. Through this combination of 
workshop, traveling clinic, and diagnostic study clinic the Authority hopes to be 
able to be of material assistance in a statewide delinquency prevention program. 

In addition to the projects above mentioned the Authority members have taken 
part in innumerable state conferences and meetings, have met with local committees, 
judges, probation officers, and social workers to study delinquency problems through- 
out the state. Mr. Holton and Mr. Slane are working closely with the Judge of the 
Juvenile Court, the Probation Office, and other agencies in Los Angeles in an attempt 
to solve the so-called Mexican gang problem in that city. Much progress has been 
made. 

The taxpayers will be interested to know that there is still sufficient money left in 
the budget to house, feed, and care for all of the boys the Authority can accommodate 
between now and July 1, 1943, and to take care of all overhead and operating 
expenses. 

To some persons this brief record of accomplishments may seem to amount to 
very little. One national authority has advised me that everything the Authority has 
done to date should have been done by some agency already in existence. Perhaps 
that national authority is correct, but the interesting thing about it is that no existing 
agency even tried to do what the Authority has done to date. What the fate of the 
California Authority will be of course rests with the Governor and the coming session 
of the legislature. At the present writing the Authoriy seems to have more support 
than it did when the act was passed. 

It seems to me that for the first time we have an agency which can give an 
over-all picture of youth crime and youth delinquency; for the first time we have 
an agency which can make every facility, both public and private, which exists within 
the state available to every county, to every court, and to every young man and 
woman; for the first time we have an agency which can consistently promote stand- 
ards of case work and of personnel and of institutional and agency programs; for the 
first time we have an agency which, with a minimum of red tape, can treat offenders 
as individuals; for the first time we have an agency which can promote a worth-while 
delinquency and crime prevention program on a statewide basis. 
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APPENDIX: SURVEY OF CRIMINAL CasEs INVOLVING YOUTH IN CALIFORNIA CouRTS 
(Exciup1nc JuvENILE Courts) IN 1940 


The tables below represent a survey for the calendar year 1940 of 14,516 criminal cases 
against youths of the age of 22 years or less in the superior and inferior California courts 
(other than juvenile courts) in counties having a population of 5,894,011 (or 85%) of a 
total state population of 6,907,387 in the 1940 census. The survey covered youths appre- 
hended in 1940, following their cases to completion. Charges are those made at time of 


apprehension. 


Tase I. OrtcGINAL CHARGES AND CONVICTIONS IN THE SUPERIOR CouRT 
(Charges are indicated in bold-face figures; convictions, in light-face figures.) 























AcE Group 
Pena CopE OFFENSE 
13-17 18 19 20 21 22 Totals 

EOI 25x oe ioe Owe eae a WY a 2! 2a aia 
AGRMULE e855 55 nus Doe en Lp. cap 25 2 SO A UP ies 
Assault with deadly weapon ..|_ 1 3} 64, 8 6 «5| «63) 5} «4066 CUS} 628) 622 
Attempted burglary......... 1 i dk ap 2b Sh 12ie aie aoe 6 
Attempted robbery.......... 1 3 3) «6| «CS5} «SO8} CCCs CDs 22] 14 
STL, SIR on Pe aS ere a 2) a cae Ss 
Se Ono Bnecmonemnne 4) 3] 64) 29) 86) 39) 91] 41] 81) 46) 76) 32) 402) 190 
Burglary Ist degree.......... | > “Bh Si 22 46 3 7 Wy 9 4 37 
Burglary 2nd degree......... 1 30) 2) 41) 2) 42) 4 29) 1) 34) 9) 177 
Contributing to delinquency. . 7; 9} 13) 14) 9) 11) 11] 14) 6. 7 46) 55 
Conspiracy to commit robbery y TW oe ee | ee 0 | 
Crimes against children. ..... yl 6 OS, 2b ot Sh 7 
CRI Nope eae cain ciel stesstcc ery a) | i 4 i) P<) ed |) 
ORTERV etic cies vaicmetcsie es ec 17} 16) 21) 21) 27) 25) 34) 33) 32) 32) 131) 127 
Grendithielts :2og ssy 0 ssa or 2) 1) 80) 27) 76) 31) 65) 26) 60) 34) 38) 24) 321) 143 
Grand theft—person ......... a, 2) a ot ze 7 
Injuring tel. and tel. lines. .. 4 4 4 4 
Juvenile Court Law.......... 5 5 2 12 
RRGMADDING: 2.19) 06 sess 3 3 ol 68} 62FlhlU4lCU C8 16) «5 
Kidnapping for robbery. ..... 1 Hy 2 4 1 
PRUINIED OAS ocheciens risa tes 2 1 yi) ae 8 2 
INBICOUICUBWe 5 o5 o205 05.05 5.s 0: eS | | ee. | | i (i | 4 | 3 | 
Negligent homicide.......... ae | ai 2. sBte- 3h > “Gre 36 
Not sufficient funds......... ay oor WY SP 2 Soa | Sp aes 19 
Petty thee. hace meteor oes 7 3 4 ilUcFlUlUlhlUST C8] 10) 13] +38 
Pimping and pandering....... |e | ae es ag 5} 3 
Pool selling and bookmaking. . 7 Wy 36hl6U}l lhl 
LO SAGER SOUOAD CEE: 10} 8 15) 13) 20) 17) 13) 12) 13) 13) 71} 63 
Receiving stolen property. ... 3 3 YW i 8S UG OSU OR eG ae 38 
RODDCLY A. cite orese orate a 4) 2) 29} 7] 44 11) 27) 10) 32) 13) 34) 4) 170) 47 
Robbery Ist degree... .. ae a; SE Cah. 7-2) Se 1S 2 7 Aes 
Robbery 2nd degree......... 3 6 3 5 6 23 
Sex perversion. ...........0. uy 6 I S32 4 3 
Simple“assault.............. 3 2 5 
Other penal codes........... | ee | ee | Ce 6 5} 2 2 6 6 19 16 

Totals under Penal Code..| 14] 10] 258) 186] 308) 249) 297) 242) 289) 256) 274) 240/1440)1183 
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Tare I. (Continued) 


























AcE Group 

VenicL_e Cope OFFENSE 
13-17 18 19 20 21 22 Totals 
Accidents—death or injuries. . 2 UW 84 Ss 2 OS TN 1a) eal 0 
Negligent homicide.......... a) al Al a a a, ee ee 11] 8 
Drunken driving—felony..... lee? ile | mes 4 | OR | GR | 
Drunken driving—misdemean. 1 i ot Sl BR ee 
Theft or unlawful taking. .... 1 75| 75} 85) 77) 50} 61) 59} 60) 34) 39) 304) 312 
Totals under Vehicle Code.}| 1 80} 77; 94) 85) 59) 68) 73) 69) 52) 56] 359) 355 
Totals under both codes...| 15) 10} 338) 263) 402) 334) 356) 310) 362) 325) 326 296 753 






































Charges and convictions in less than 4 cases: Attempted grand theft = 2, 1; Attempted murder = 3, 2; 
Attempted rape = 3, 1; Crimes against nature = 2, 1; Deadly Weapons Act = 1, 1; Failure to provide = 
2, 2; Fictitious checks = 2, 2; Grand theft, animals = 0, 3; Incest = 1, 1; Malicious mischief = 0, 1; Man- 
slaughter =1, 2; Mayhem =2, 2; Murder, 2nd Degree =0, 1; Pawnbrokers registry = 2, 1; Resisting an 
officer = 1, 1; Vagrancy = 0, 2; Other state codes = 1, 3; Accidents involving property damage = 0, 3. 


Tas_e II. OrtcinaL CHARGES AND CoNVICTIONS IN INFERIOR CouRTs 
(Charges are indicated in bold-face figures; convictions, in light-face figures.) 


























Ace Group 
Pena Cope OFFENSE 
13-17 18 19 20 21 Ze Totals 

Alcoholic Bev. Control Act.} 1} 1} 11} 10) 15) 15) 8 8 16) 16) 13) 13 64 63 
Assault with deadly weapon. 1 1 1 1 2 6 

Attempted robbery........ 1 2 1 3 1 8 

EE eer 3] 4] 34) 36) 33) 34) 48) 50) 46) 44) 53) 55) 217) 223 
SMT So Sie Ss acbisee-oe 14; 14; 19) 19) 25) 25) 22) 22) 22) 22) 102) 102 
Deadly Weapon Act....... 96 67] 13) 11) G 6 9 OF 18) 16 55 49 
MND fo Siohe chs snes cee 4 42 38 29 30 23 166 

Contributing to delinquency 4 2 6 

Disorderly house.......... 2} 2) 6 6) 46) 46 54 54 
Disturbing peace.......... 9} 7| 114) 114) 146) 148) 164) 166) 217} 213) 199) 199) 849) 847 
BPR 5 orcid diss cto cn o's oe 23) 23} 243) 238) 475} 459] 531) 533/1093/1089/1151/1132) 3516) 3474 
Evading railroad fare...... 4| 4) 244) 244) 254) 255) 172) 172) 186) 186) 155) 155) 1015) 1016 
Failure to provide......... 7 686 O38} 3} 10) « 12) 17) 18 37 41 
Failure to register......... i | 8} 5) 10) 9 20 15 
Fish and Game Laws...... 2; 2) 6 6 6 6 3 3 4 4 G 6 27 27 
ROME D ious claws awiesw se A 1 1 4 3 9 

Ch ee eee 15} 17} 38) 38) 30) 30) 61) 64) 75) 78) 219} 227 
Grand thett.........0.000..- 1 12 4 13 4 11 45 

Handbill ordinance........ 2 2. 3 a 2 SS Ae 8 13 13 
Indecent exposure......... 2} 2) 8 7} WW 11) 10) 9) 15) 16) 13) 13 59 58 
RPMIND oo ors sie ad 4 ala ois 0 018 yo1 7 ty 4 4 6 6 12 12 
Malicious mischief......... 17] 17; 32} 40) 33) 37) 28) 30) 23) 22) 28) 29) 161) 175 
TET SS ee pes na 3} 2) 3) 4 10) 9) 22) 22) 101) 98) 139) 135 
PMA. a6 fede saben 27| 31) 263) 286] 259) 287) 202) 234) 202) 225) 192) 215) 1145) 1278 
a ae 4 Pie | | RR ee «F< | P< | |G ¢ HR? 26 24 
BROS MCUTION 5.6.65 0 502000 3} 3) #3) «64) «11) #11) 28) 27) 75) 74; 120) 110 
REPOOSINIT hs cs oda sears 2) 2) 7 7 13) 13) 26) 19) 63) 49) 111 94 
Resisting an officer........ 2 2 13) 9 9 38 2 177 8 8 53 49 
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Tasre II. (Continued) 















































AcE Group 
OFFENSE 
13-17 18 19 20 21 22 Totals 

(lS i Ee Geto DecenaCOOnr 1 1 aay eae | le 3 7 2 
Selling without licence. .... a OZ TS Oe al ae. (Ge Siac Orn 29 29 27 
SBHCIE Nites x ioacacie’s o's Sieie « 4 4) 32h 2) 8). Si 1Be45 26 26 
Unemployment Reserve Act 33 3} 3} 3} 6 6 12 12 
Vagrancy, idle and late hrs..} 5} 6) 264) 258) 347) 369) 283) 293) 424) 428) 545) 550) 1868) 1904 
Vagrancy, lewd........... 1) 1) 16) 15) 17) 13) 17) 17) 35) 40) 59) 59) 145) 145 
Vagrancy, roamer......... 8} 8} 295} 295) 300} 301) 233) 234) 271) 271) 268) 268) 1375) 1377 
Vagrancy, sleeper......... 28) 28) 28) 28) 31} 31) 38] 38) 36) 37) 161) 162 
Other city ordinances...... 5} 5} 43) 39) 71! 70) 67; 69) 62) 64) G4) 67) 312) 314 
Other county ordinances ... 12} 13) 12) 17) 12) 12) 11) 12) 14 14 61 68 
Other penal codes.......... 1} 1) 21] 19) 30) 26) 36) 36) 44) 39) 42) 36) 174) 157 
Other state codes.......... Teal ee 2 ae OB a7 | al 12 12 
ORAIB So sib Sik tastrieeaeae 114} 113]1754/1709/2203/2192/2028/2027|2976/2940/3361 |3311|12,436)12,292 
VenicLe Cope OFFENSE 

Driving when license denied. 5} 4) 8 8 6 6 4 4 12) 11 35 33 
Accidents—death or injuries cap Se Aa, Sar Ooh. 2Ber 4 10 8 
Accidents—property....... 1 #61 13) 12) 3) 3) «6 66] 14 «14 37 36 
Failure to inform or aid.... 2) 2 1 WS 3 6 6 
Drunken driving—felony. . . 1 1 6 4 12 

Drunken driving—misdem . 26| 26) 75) 71) 82) 79) 162) 157) 200) 198) 545) 531 
Theft or unlawful taking... 6 10 7 7 3 33 

Tampering with vehicle. ... 27| +23) 23) 24) 22) 24, 9 13) 7] 6 88 90 
Reckless driving........... 68} 69) 77} 79) 82) 85) 59) 61| 56) 61; 350) 363 
Reckless driving—injury 8 8 2. 2. a a 4 5 
Totals under Vehicle Code. . 8 8} 133) 123) 210) 197} 207) 200) 257) 246) 305) 298} 1120) 1072 
Totals under both codes. . . .|122}121|1887|1832|2413}2389|2235|2227|3233/3186|3666|3609 18,856)13,368 






































Charges and convictions in less than 4 cases: Public meeting = 1, 0; Receiving stolen property = 1, 0; 
Rape: 1, 0; Robbery =3, 0; Assault = 0, 2; Failure to notify on striking unattended vehicle = 1, 1; 
Failure to report accident: 1, 1. 


Taste III. DistrisuTion py Race 














Ace Group 

Race or Cotor 
13-17 18 19 20 21 22 Total* 
RMMIRE iiace cur eatcis sce a seneooes 104 1542 1958 1767 2471 2767 | 10,609 
MEPINCEM, Sosa seuss aie seeeeeeees 14 313 467 448 570 6l1l 2423 
Ly, aA Se 8 167 231 205 277 344 1232 
PANN ae Saas Saroie eto min cleats ay Zz 2 5 3 16 
OHRT e oios WatecnroeeraT eee 5 25 28 37 61 80 236 
MEGORIBS cis. 5.5 Gibs Oe Sealers 131 2051 2686 2459 3384 3805 | 14,516 


























*Males, 13,214 cases; Females, 1302 cases. 
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Taste IV. SENTENCES ImMPosED 





















































Ace Group 
SENTENCE 

13-17 18 19 20 21 22 Total 

RMDPINION Sie aot cGuckbeuess se 47 780 960 788 1081 1317 4973 
Probation without conditions... .. 14 180 255 223 237 246 1155 
Probation with conditions........ 10 250 292 255 283 302 1392 
Less than 90 days............... 21 743 919 860 1110 1320 4973 
More than 90 days.............. 4 66 74 92 124 120 480 
RURIMERUB Gino oe bab seco e dea ss 2 71 119 99 131 103 525 
RET Ore anesthe aoe eas test 3 37 57 86 69 69 321 
IEMEB 1o.5oic Pp ieeicc a cisuls an eetees 1 7 oT 3 15 
OP OOS Sa ese eee 3 1 1 5 
DIPRMIE Fae aha tke esis wes so es 1 1 2 a 
Indeterminate sentence.......... 7 91 106 71 83 72 430 
DS SRG Be Fs a a oe 228 375 436 770 846 2687 
LS SRS ee ee Pe 1 1 
MNOENIB 225. .cu oc sieewa tar 141 2450 3166 2914 3892 4398 16,961 

Taste V. Pract oF DETENTION 
AcE Group 
Piace oF DETENTION 

13-17 18 19 20 21 22 Total 

PES 5 | 466 | 565 | 535 | 747 857 | 3175 
COTTE? 71 ERS See a 23 436 580 574 653 726 2992 
San Quentin State Prison........ 3 28 43 oe 74 63 260 
Folsom State Prison............. 1 2 5 8 16 
Preston School of Industry....... 3 48 55 15 2 1 124 
Ventura School for Girls......... 1 1 
Tehachapi Institution for Women. 1 1 2 4 
ROMEMEW MAINA Cas Gck'sswss sae 3 15 10 2 30 
Released to Probation Officer... .. 20 227 275 234 264 270 1290 
eld Oh a eee 1 18 30 34 39 30 152 
SNES DG ers 6s hae ate 73 812 1127 1013 1599 1848 6472 
MUHA. nicks tiiackoe 131 2051 2686 2459 3384 3805 |14,516 


















































YOUTH CORRECTION: INSTITUTIONAL FACILITIES 
FOR TREATMENT 


Joun R. Ettrncston* 


The goal of the Youth Correction Authority Act is to protect society by returning 
the greatest possible number of youth offenders to the community as law-abiding 
citizens. That goal represents nothing new in the realm of progressive penology. 
It is the aim of probation, parole, the indeterminate sentence, diagnosis and classifica- 
tion, vocational training, and all other forward looking procedures whose rapid 
expansion has distinguished this century. In spite of these admirable developments, 
however, the statistics show that the prison population continues to swell, largely with 
recidivists recruited among youths, to tumorous proportions in the side of society. 
Our preventive and our correctional machinery are not yet good enough and we can 
afford to overlook no measure that will enable them to get better results. 

The contribution towards the strengthening of correction proposed by the Youth 
Correction Authority Act is not another piece of legal machinery to take the place 
of any effective method or agency for handling youth offenders. The Authority is 
not even intended to work apart from or in competition with existing institutional 
facilities. On the contrary, its purpose is to bring into an integrated system all pro- 
cedures and agencies that have proven effective in returning youth offenders to good 
citizenship, in order: (1) that every youth offender in the state may be assured of 
the particular treatment that seems likely to do him the most good; (2) that each 
procedure and facility may have a chance to produce the maximum results and. not 
as now be hamstrung by the chaos of the system and the inconsistencies of treatment 
described in a preceding article by Mr. MacCormick. The Act builds upon and seeks 
to make the most of what we have. Much of the trail it follows has been tested by 
successful pioneers. 

To examine some of the most promising developments in the field of penology 
which could serve as precedents for a Youth Correction Authority is the purpose of 
this article. The existence of the institutions and procedures to be discussed testifies 
to the range of possibilities open to an Authority without requiring it to go beyond 
the limits of tested experience. 


*B.A., 1920, Yale University; graduate study in history and sociology, Universities of Brussels and 
Ghent, Belgium. Since 1940 in charge of public education relating to the Youth Correction Authority 
program of the American Law Institute. Official of various agencies of the Federal Government in the 
field of housing, 1931-1939; Managing Editor, Smithsonian Scientific Series, Smithsonian Institution, 
Washington, D. C.; Chief, Historical and Statistical Divisions, American Relief Administration, Russia, 
1921-1923. Writer and lecturer on sociology and economics, particularly housing and penology. Author: 
THe CARRIAGE OF PHILANTHROPY. 
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The Prisoner Is Human 


All the procedures that furnish precedents for the Authority program rest on an 
effort to understand each youth and to deal with him in terms of his individual 
needs. That approach is fundamental to successful rehabilitation. It dictates the 
procedures and agencies envisioned in the Youth Correction Authority Act. It carries 
a vital implication that needs emphasis because the implication is sometimes ignored, 

Individualization of handling implies that each youth, even though he has com- 
mitted a crime, is an individual human being and not just an individual specimen, 
By and large the public still clings to the traditional concept.of the convicted man as 
something evil and generically different from the rest of us. This attitude is nour- 
ished by the inevitable newspaper play-up of the doings of the vicious criminal, 
which leads the public to accept him as typical instead of exceptional. But the dis- 
credited school of criminology which held that criminals represent an inferior or 
degenerate type still casts its stifling shadow over some penal procedures, institutions, 
and personnel—even some of those who would perhaps deny it. 

The weight of evidence and of informed opinion indicates that the percentage of 
criminals who becomes so because of mental abnormalities or personality peculiarities 
is small. The majority of convicted men are like the rest of humanity. Particularly 
is this true of youth offenders. Most of them have the same needs and the same 
responses as all young people. They are often irritating in their behavior as all 
adolescents are often irritating and for the same reasons. They give the prison admin- 
istrator the most trouble. They react most unfavorably to unimaginative repression 
by force. Their need for understanding guidance is greater than that of any older 


group. 
Continuity of Treatment 


The approach to each youth offender as an individual human being calls first for 
continuity of treatment. Every step in the process must be aimed at the common 
goal of successful reestablishment in society, must relate rationally to what has gone 
before, and must respond to the individual’s needs. To insure such continuity of 
treatment requires that the youth shall be under the control of one authority through 
all steps in the process. In no other way can the treatment process be kept con- 
tinuously subordinate to the needs of the individual. Under the chaotic correctional 
systems of most states, with each element, each agency, operating independently of 
the others, each step in the process tends to become routinized, each agency to become 
institutionalized. When that happens the rehabilitative purpose usually becomes 
secondary in importance to the routine or to the institution. 


Now, what are the major steps in the correctional process once a youth is con- 
victed? For our purposes they can be considered under three major categories: 


1. Diagnosis and classification. 
2. Training and disciplining procedures. 
3. Reestablishment in the community. 
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INTEGRATION IN NEw JERSEY 


New Jersey furnishes the earliest and still, perhaps, the best illustration of the 
integration of these major steps under one authority. In that state the Department of 
Institutions and Agencies,! created in 1918, is believed to have more complete control 
over the individual after conviction that any other state-wide agency in the country. 
The Department operates all state correctional institutions for all age groups. For 
many offenders it determines the term of imprisonment. The paroling machinery 
operates within the Department and the Department provides supervision after 
release. 

First as to sentencing. In sentencing an offender 16 years or older for a crime 
which the statute makes punishable by imprisonment in the state prison, the court 
has a choice of three dispositions: (1) it may grant probation; (2) it may sentence to 
the state prison, fixing a maximum and a minimum sentence within the limits pre- 
scribed by statute for the offense; or (3) if the offender is under 31, it may commit 
him to one of the reformatories on a strictly indeterminate sentence within the 
maximum limit prescribed by statute for the offense. In other words, for the group 
under 31 the Department has a type of complete control very closely approximating 
that proposed in the Youth Correction Authority Act, being free to release an 
individual any time within the maximum term. 

In a cooperative effort to aid the courts to base sentence on a fairly complete 
knowledge of the prisoner, the Department has attempted to make diagnostic service 
available to the courts. It has so far been able to service no more than 50% of the 
state’s courts in this way. Officials of the Department report that present sentencing 
procedures add difficulties to successful rehabilitation in some instances. The director 
of one of the reformatories states that boys referred to him after repeated failures 
on probation are generally much more difficult to rehabilitate than those whose lapses 
have not been encouraged by excess leniency. He was not, of course, opposing pro- 
bation per se but lack of discrimination in granting probation. On the side of too 
great severity, the courts send many offenders in the 16-31 age group to the state 
prison, who the classification committee finds would respond better to treatment in 
one of the reformatories and who ought to have an indeterminate sentence. The 
state prison can and does transfer such commitments (upon the approval of the 


*General supervision over the Department is exercised by the State Board of Control of Institutions 
and Agencies. The Board is composed of nine residents of the state, appointed by the Governor with the 
consent of the Senate for overlapping terms of eight years. At least one Board member must be a woman. 
The Governor, by virtue of his office, is also a member of the Board. 

The Commissioner of Institutions and Agencies, appointed by the Board of Control for an indefinite 
term, is the executive officer of the Board, in direct charge of the entire Department and with the duty 
of carrying out the policies of the Board of Control. For each institution and agency under the supervision 
of the Department, the Board of Control appoints a Board of Managers, subject to approval of the 
Governor. The Boards of Managers consist of not less than five nor more than seven members. The term 
is for three years. 

All Board memberships, whether on the Board of Control or a Board of Managers, are non-salaried 
positions. 

The statutory provisions governing the Department are collected in 30 N. J. Star. ANN. (1940) 
subtit. 1. 
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Department’s division of classification) but no change can be made in the minimum- 
maximum sentence set by the court. 


Diagnosis and Classification 


In diagnosis and classification New Jersey has also led the way in time and 
quality. Diagnosis is the one step in the correctional process in which individualiza- 
tion should be on the same scale and of the same nature as it is in medicine. In fact 
the collaboration in such medical centers as that at Rochester of various skills to 
identify a patient’s malady furnishes a model for the diagnostic process in the cor- 
rectional system. In the New Jersey correctional system, as well as in the federal 
system, and in Indiana, Michigan, Massachusetts, and New York among other states, 
diagnosis now emulates the medical models. In these jurisdictions each institution 
has its diagnostic board, called the classification committee. The committee usually 
includes the warden or superintendent, the associate warden, the chief medical officer, 
the psychiatrist, the psychologist, the parole officer, the supervisor of education, the 
superintendent of industries, and the chaplain. 

On admission, a newcomer is usually quarantined for a month, during which 
time each member of the classification committee subjects him to a thorough ex- 
amination. The examinations and interviews are intended to build up an intelligent 
and rounded picture of the prisoner in order to provide the basis for a sound program 
of rehabilitation. Each committee member briefs the results of his findings and 
recommendations for presentation to the full committee when the case is called. 

The picture presented includes information on the hereditary and environmental 
background of the offender gathered from many sources, such as social agencies, 
employers, and probation departments, and visits to the home, if possible. This is in 
addition to the facts on the boy’s body, mind, personality, behavior, and capacities. 

With this composite information before it the classification committee decides 
first whether the individual should remain in the institution or be transferred to 
another in the state. In New Jersey, if transfer is recommended, the case is referred 
for action to the Department’s division of classification at Trenton. For individuals 
who are to be retained at the institution, the committee decides to what quarters, 
employment, educational or vocational training program, and special activities the 
individual prisoner should be assigned. At the same time it fixes a tentative future 
date for reassignment or to check on progress. The inmate is then called in to hear 
the committee’s decision and to raise any question he desires. 


Training and Disciplining Procedures 


For treating male offenders in the young group New Jersey has available two 
reformatories and two institutions for the feeble-minded, in addition to the state 
prison and the two state prison farms. Together they make an excellently co- 
ordinated, though perhaps insufficiently diversified, training and disciplining system. 
The unwalled reformatory at Annandale has most to offer by way of guide and 
inspiration to a progressive correctional system. 
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Because the walled reformatory at Rahway drains off the youths whose delinquent 
tendencies are deeply ingrained, Annandale is able to concentrate on the more promis- 
ing offenders. It takes youths between the ages of 16 and 26 who have not previously 
been sentenced to a state prison or other reformatory, though they may have previous 
court records or have been in a juvenile institution. Annandale’s average population 
of 450 are housed in eight cottages, each accommodating from 50 to 70 men. New- 
comers spend the first month in a segregation cottage, undergoing examination and 
carrying on a fairly full program to build up physical health and accustom them- 
selves to institutional life. Thereafter, each youth is encouraged by rewards and 
recognitions to work his way upwards to ever fuller participation in the community 
life of the institution. Success is signalized by graduation from one cottage to 
another, each carrying fuller privileges and greater responsibilities. 

At the peak of the climb stands the honor cottage, admission to which can be 
gained only by the unanimous vote of the classification committee. The honor cot- 
tage puts the boys on their own responsibility. Room doors are never locked and the 
cottage door only after 9:30 at night. During the night hours the cottage is com- 
pletely without staff supervision. The boys themselves elect a committee to run the 
cottage and keep things moving. In nine years this cottage has not reported a single 
escape. 

Annandale strives to absorb every youth’s time and energies with work, education, 
and recreation. It offers a diversity of club and hobby activities to give every boy a 
chance to express his personal interests. The maintenance department and state-use 
industries provide training in twelve industrial fields. The kitchen affords opportuni- 
ties to learn five service trades. The staff makes a deliberate effort to avoid routines 
and to maintain an informal spirit. Annandale is believed to be the only reformatory 
in the country in which the men go into mess hall individually without lining up 
and marching in. Much stress is laid upon group morale, the adoption of standards 
of behavior by the men themselves which powerfully influence the individual. A 
counselor staff of four attempts to provide individual advice and guidance on 
personal and family problems. 


INSTITUTIONAL FACILITIES FOR TREATMENT 


The changing history of escapes from Annandale illustrates the extent to which 
successful institutional treatment depends on personnel and spirit rather than on 
plant and equipment. In its early years before the program was adequately de- 
veloped, Annandale had an epidemic of runaways, mounting, in fact, to 58 in a single 
night. In the last ten years no single year has seen more than six attempts at escape 
and in all that period only one has succeeded. The superintendent ascribes this 
improvement largely (though not wholly) to the replacement of the spirit of custody 
and punishment by that of rewards and recognitions. 


Replacement in the Community 


The final step in the handling of offenders is replacement in the community. 
This, also, is under the control of the Department in New Jersey. Offenders in the 
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two reformatories for young men may be released on parole by the board of man- 
agers of the institution at any time, on recommendation by the classification com- 
mittee. 

A division of parole of the Department supervises all parolees from the State’s 
two reformatories for men, its reformatory for women, and the two homes for 
juveniles. Supervision of reformatory parolees continues until the expiration of the 
statutory maximum sentence for their offense or until the board of managers of each 
institution issues a final discharge. 

The parole officers try to find jobs for parolees. Annandale boys who are nearing 
parole, for example, sometimes go out with a parole officer to hunt for jobs before 
their release. 


Jail Inspection and Crime Prevention 


Two other activities of the New Jersey Department of Institutions and Agencies 
deserve mention because of their importance to an integrated state program for 
handling offenders. The Department is required to inspect regularly county and city 
jails and detention institutions and to make recommendations covering physical 
improvements and care of those in custody. Obviously, the purpose of this power 
corresponds to the purpose behind the provision in the Model Act (Section 13, par. 
(2) (i)), that a court sentence for imprisonment for not more than 30 days shall be 
“in a place which has been approved by the Authority for that purpose.” It should 
be noted that the New Jersey statutes now provide that jailed prisoners under 21 shall 
be segregated from those above that age who are charged with or convicted of a 
crime (as distinguished from disorderly conduct). 

Secondly, through its division of statistics and research, the Department assists in 
the conduct of local community surveys which serve as a basis for remedial action 
and preventive programs. This activity rests upon a recognition of the fact that the 
prevention and even the correction of delinquency and crime are primarily com- 
munity responsibilities and that no state correctional agency can do anything more 
valuable than to help each community to discharge its own responsibility. The same 
belief inspires the provision in the California Youth Correction Authority Act which 
authorizes the Authority to initiate or aid preventive work in any community of the 
state. | 

DiversiFiep Feperat TRAINING Facixities 


In the federal system the power to give a fixed sentence to offenders above 17 years 
of age rests with the federal courts. Probationers are supervised by the administrative 
offices of the United States courts through probation officers attached to each court. 
The United States Bureau of Prisons under the Attorney General administers the 
penal and correctional institutions. Parole is granted by an independent parole board 
and parolees are supervised by the probation officers of the United States courts, in 
so far as they are able. 

In spite of the obstacles to effective rehabilitation created by this mutual isolation 
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of the steps in the correctional process, the federal prison system has much to teach 
a Youth Correction Authority, particularly in the high degree of coordination of the 
varied institutions available for training and disciplining. The Bureau of Prisons 
now has 30 institutions organized to make possible the segregation of offenders by 
types and to give many of the different treatments required. Since the federal courts 
commit to the Attorney General and not to a specific institution, the Bureau of 
Prisons can transfer prisoners freely. All but two institutions have classification com- 
mittees. If the committee finds that a newcomer belongs elsewhere the transfer is 
arranged through the central office in Washington. 

To show the diversity of treatment possible, the 30 federal institutions are listed 
below in the 10 categories set up by the Bureau. Their location and population as of 
January 1941 are also given: 


Institutional Classification Population 
1. Offenders Awaiting Trial 
No rics dR ad hone Phe REDERYA Nae Dee es eRe 349 
Gh bs 5 Se a puinasse Rene Wa Re apa LON RET EM 154 
2. Short Term Offenders 
re eer er eer eT rere eT Tey ee eee 425 
os 5 cay kis bs env Wha eae senha chaxe seed hansveenecens 324 
oS cs Masato dy sic e haste are teen eae on re eke e eae 502 
a, OE Eee ee etre re Te 371 
IN 5. Sioa Sg iC Giaiy needs OKO Rha eae a eee 4It 
(Turned over to Navy in Nov. 1941) 
REE ee eT eer eT ee ren ert ce 403 


3. Improvable Offenders 
Older, Industrial Type 


2 CEs enn secanin hase vs ee aeeies oaud saenee ee 1,431 
I ok 0 atlen Sc SWislia J caedcackces ted ie test eeu 954 
IT 35, 4 UZ AS bakkie oy Nicaea scGPERS ioe wees ROE 372 
Younger, Industrial Type 
ren reer Per er ete Pateek padmceaas 1,314 
DEE ECD RENE oe, F05 soo x atsee'e visio oree sass ow dle leveis ie eiate, Saat Ooms ciw ae 218 
5 os he AG ENEMY LOCKS A 8O2 RAST SOLENT EAER EERE 1,025 
Agricultural Type 
NI os c:lit's vice xs citeudeiyleels oe tsereces tase tenes 768 
Road Construction Type 
0 EP Se Pe mre. wet e Terre rr ee Te 123 
a ges. tin in a 8 8 hung 6 DRC 110 
5 ie do hs Sa sox nanhasancagsermarhnaceesendne 152 
NN 2 ri Cpa Vaislnx eta kas cask shea ew neceee viel 292 
EI eee Te CTE Pee eee Tere Cee eT 163 
4. Habitual, Tractable Offenders 
I nh we hbk 0 pss kane alennoes LoNys sven Sakae ieee eae 2,937 
ee nah wi yn SGA MENS eb dh Rd eR RR eR UERER 2,805 


5. Notorious, Intractable Offenders 
NE I 56555 0254 Gigd oc bNdd dn kha unsiot'yeesSngesnensteenees 287 
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6. Physically and Mentally Maladjusted Offenders 


pisdical Cemter, Springtield, Missouri ............... 0... eee e cece ee enn 947 
7. Narcotic Addicts (Under U. S. Public Health Service) 

Rss aNY ARTA SMES cies ot ko Sins Sees aks hERESS Fai oS wae wEEN 627 

i Snes Spa Foes KGS RSMAS DS SS SAAHHS Ho 4h a9 OR KR 696 
8. Narcotic Offenders 

Ee es eee eee tee eT eer ere ee SSO TS. 530 

MRIS IMA ERISEOS occ tain cickis os 00 bie e soe ee ehe ee esses wk oe 
g. Female Offenders 

ge ere eer eee Sih ee Mae ae 451 

MEI MMR IR Pec eis it aires eas ots cays ois isin Os Bs ee later ee a 130 
10. Juvenile Delinquents 

National Training School for Boys, Washington, D.C. ................... 385 


Source: 2 HANDBOOK OF AMERICAN Prisons AND REFORMATORIES (5th ed., 1942) 25-26. 


The mass populations of several of the institutions indicate that diversification of 
facilities is not yet adequate to insure effective individualization of treatment for all 
federal prisoners. Yet, the trend is unmistakably in the right direction. Particularly 
helpful in permitting the liberalization of treatment programs in other institutions 
is the existence of the Medical Center in Springfield, Missouri, to drain off the 
psychotics, the low-grade feeble minded, and the so-called constitutional psychopathic 
inferiors, many of whom are gross homosexuals and pre-psychotic cases who represent 
serious custodial problems. 

The industrial reformatory at Chillicothe for young men under 26 (most of whom 
are under 21) provides a high quality of vocational training in many fields. Informed 
observers rate this reformatory among the most effective in the country. 

Perhaps the most encouraging developments in the federal system are the open 
camps for improvable offenders. Two camps, at Du Pont, Washington, and Mont- 
gomery, Alabama, are located on Army reservations and do work useful to the Army. 
The other three, in Idaho, Arizona, and West Virginia, build federal highways in 
inaccessible areas. Naturally the men in these camps enjoy a high degree of freedom 
and responsibility for self-discipline. They do work that is obviously socially useful, 
under conditions calculated to build up health and morale. Of the camp at Du Pont, 
the Handbook of American Prisons and Reformatories for the Pacific Coast States, 
published in 1942, has this to say: 

In conclusion, both the Bureau of Prisons and the Army are to be congratulated for 
having developed and carried on cooperatively for over a decade a camp which has demon- 
strated its value from the standpoint of economy and which offers a refreshing contrast to 
the many maximum custody institutions in which thousands of prisoners who are good 
custodial risks and who are able and willing to work are being kept in deteriorating 
idleness.” 

Vircinia’s CENTER FOR CLASSIFICATION 

In the systems discussed so far diagnosis and classification take place in an institu- 

tion whose primary purpose is training and disciplining. Virginia has evolved a 


* At p. 146. 
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system for diagnosing all the state’s offienders of a certain age category at a center 
devoted exclusively to that purpose. In spite of the age limitation, the system fur- 
nishes a precedent that seems more exactly suited to the intention of the Youth Cor- 
rection Authority Act. In setting up a state-wide Public Welfare Department in 1922 
the General Assembly of Virgina provided that no juvenile court could commit a 
delinquent child under 18 to an industrial school, jail, penitentiary, or other institu- 
tion but must commit such a child to the Department of Public Welfare.* In practice, 
circuit courts also not infrequently commit convicted youngsters to the Department, 
and the Governor sometimes transfers children from the penitentiary. 

The Department has assigned the care of these delinquent children to its Chil- 
dren’s Bureau. The Bureau has set up five receiving homes in Richmond for the 
reception of the 700-odd commitments from all parts of the state every year. The 
children spend from a month to six weeks at the receiving home while they go 
through an examination and diagnostic process similar to that given by classification 
committees described above. On the basis of the diagnosis the Children’s Bureau 
decides the disposition of the child. The Bureau does not have available a sufficient 
variety of treatment facilities but within these practical limits it has complete freedom 
of disposition of the child until he is 21 and in practice retains continuous control 
until the child is finally discharged, modifying the treatment at any time to accord 
with his adjustment.* 

Encianp’s Borstat System 

In the English Borstal system, the worst offenders in the 16-23 age groups from all 
over England and Wales upon conviction are sent to the Borstal observation center 
near London.’ In committing him, the court tells the offender that Borstal treat- 
ment is not imprisonment but an educational process. Consequently, the authorities 
consider it vital that the observation center should not resemble a walled and barred 
prison, nor be for the custody of other prisoners. 

The extensive medical and psychological examinations at the center weed out 
the epileptic, psychotic, and feeble-minded. Final allocation of the remaining more 
promising offenders among the nine Borstal institutions is made by a committee that 
differs somewhat from the classification committees in American institutions. The 
Borstal allocating group includes the prison commissioner in charge of Borstal, one 
or two of the other prison commissioners, the governor and house master of the 
observation center, the head of the Borstal Association (the agency supervising 
parolees) and a governor of one of the unwalled Borstals. 

All sentences to Borstal control are for a period of four years, of which not less 
than six months nor more than three years may be spent within an institution. The 
nine institutions vary widely in types of activity and in types of youths received. All 


* Va. Cove (Michie, 1936) §1g10. 

“For a more detailed description of the Virginia center, see Ellingston, The Virginia Children’s Bureau 
(A. L. I, 1941). 

°For a recent study of the Borstal system, see HEaLy AND ALPER, CRIMINAL YOUTH AND THE BorsTaL 
System (1941). See also Healy, Youth Correction: Principles of Diagnosis, Treatment, and Prognosis, 
infra at p. 687. 
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of them provide a full 16-hour day of arduous work and leisure-time activity. Once 
a week the Borstal boy goes on a hike outside the institution. In the summer he may 
go camping with his group under a house master. In the open institutions the boy 
may go alone or in a group to moving pictures or classes in the town. Every effort 
is made by the staff to establish close personal relationships with the youths. Finally, 
in its emphasis on return to the community as the goal of all Borstal activity and in 
its supervision of parolees and voluntary work by citizens in aiding parolees to find a 
place in the community, the Borstal system seems ahead of anything in this country, 


Two CaLirorniA ExPERIMENTS 


Space does not permit the listing and discussion of all the institutions and facilities 
in the United States that are demonstrating more successful methods of handling 
offenders and, therefore, furnish guides to a Youth Correction Authority. Two par. 
ticularly promising experiments in the category of training facilities, both of them 
from California, demand some discussion here. 


The California Institution for Men at Chino 

The new California Institution for Men at Chino, California, was built at great 
cost as a maximum security institution, lowering with walls, steel doors, guard 
towers, and cat-walks for armed guards. It was opened in June 1941, however, as a 
minimum security institution for youthful first offenders under 31. The original 
plan called for 1200 to 1500 men, but the new program seeks to limit the maximum 
within the institution to 600 while five forestry camps in the adjacent mountains will 
care for 100 men each. The men will go to the camps from Chino for the last few 
months before parole. 

Recognizing the crucial importance of high quality personnel, the management of 
Chino gave state-wide competitive examinations for the position of supervisor which 
corresponds to guard in other prisons. The entrance salary was set at $160 to $200 
instead of $130 as paid at San Quentin and Folsom. Out of 2500 applicants 700 took 
the written examination. Two hundred and twenty-five of these were interviewed, 
and of them 50 were selected to enter an eight weeks’ training course. Of the 50 men 
only six lacked their A.B. degree and these six had part of their degree requirements 
worked out. 

By July 1942 Chino had received 633 men by transfer from San Quentin. They 
are first carefully picked by the classification committee at San Quentin and then 
interviewed by the Chino superintendent. Although Chino has operated with a 
minimum of locks and regulations, only eleven of the 633 men escaped. These have 
all been apprehended and returned to San Quentin with additional sentences. 

The institution has been taken into the Chino High School District and instruc- 
tors from the High School conduct its classes without cost to the institution. The 
School District collects the average daily attendance allowance from the State Depart- 
ment of Education for this adult educational program. By last July 300 men had 
enrolled on a voluntary basis in 28 classes. The school program is closely geared in 
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with vocational training in such fields as sheet metal work, machine shop skills, auto 
mechanics, welding, cabinet making. Running the 2640-acre farm employs many 
of the men. One forestry camp is already functioning. All types of recreation are 
fostered under trained supervision and competition provided with outside teams. 
The institution’s soft-ball team was recently voted into the Chino night ball league. 

The spirit and intent of the Chino program are expressed in the following state- 
ment by the executive superintendent: 

So far it has been unnecessary to make very many regulations. We expect the men to 
carry part of the load and believe that by placing this responsibility upon them we will 
more and more be able to approach the goal which we are seeking, that there can be no 
regeneration except with freedom, and that this must be a gradual process carried on by 
the man himself together with the staff of the institution. We are hoping sincerely that 
this type of program will succeed. We are not making any claims. We are just quietly 
going ahead trying to show what can be done by actual accomplishment. 


. Forestry Camps 


The Los Angeles County Probation Department has since 1932 operated in coop- 
eration with the County Forestry Department several forestry camps for young 
offenders 16-20 years old. Well over 3,000 boys have now passed through the camps 
and there seems to be considerable justification for the Department's estimate that at 
least 75% of these boys have been returned to good citizenship. 

Though the camp organization and program are easy to describe, they represent 
the refinement of eleven years of effort and thought, trial and error. In the wrong 
hands the program would be doomed to certain failure. The essential elements in 
organization and program seem to be the following: 

1. A fast-moving program of hard work and play with all hours occupied. With 
all his energies and hours absorbed, the boy has no time to brood over his wrongs 
and no energy to divert to undesirable activities. 

2. Useful constructive work. This is a factor of first importance in the success of 
the camps. Made work won’t do. The daily job must be something clearly valuable 
to the community. The boy must receive pay for doing it. Every boy can see the 
value of preventing fires and of reforestation. The sense of his own usefulness, con- 
firmed by the receipt of some pay for his work, increases his willingness to put in an 
8-hour day. In turn, this habit of regular work, which is new to nearly all the boys, 
introduces them to a new type of satisfaction. Boys who have graduated from the 
camps have afterwards reported that they found it impossible to endure inactivity. 

3. Physical well-being. The boys are given all they can eat of carefully chosen 
and prepared food and this wise diet combined with the hard work, play, and plenty 
of sleep causes the boys to put on from 10 to 30 pounds of good muscle in their four- 
month stay. This gives most of them a new pride in their bodies and their health, 
an asset which can for some boys cure an anti-social attitude. 

4. The substitution of rewards and recognitions for force and punishment. This 
is the distinctive contribution of the forestry camps to correctional treatment. The 
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camps are not prisons nor custodial institutions. They do not give time off for good 
behavior. They provide the boys incentives to live with instead of against society 
and they give actual practice in such living. Instead of being disciplined, a boy learns 
to discipline himself. For most boys this is a new experience. 

5. Individual treatment. In the forestry camps, boys are really treated as indi- 
viduals with personalities and rights. The treatment is based upon a careful study 
of boy psychology. These needs are recognized: the need of every boy to feel secure; 
the need to feel that he is wanted; and the need to to gain recognition. 

The directors of the forestry camps find they must wage an unending struggle to 
prevent procedures from lapsing into routine and thus smothering the reality of 
individual treatment in “mass production.” For this reason they much prefer a 
60-boy camp to a go-boy camp. The additional 30 boys tend to force the camp into 
mass routines—the forming of lines for baths, for clothing issues, and so on—which 
would give the camps an institutional character. In this connection it is noteworthy 
that none of the last four Borstals established in England accommodates more than 
150. 

6. High-quality personnel. To exert constructive control over delinquent and 
maladjusted boys without force and punishment to fall back upon requires superior 
men with unusual training. The forestry camp staff are not supermen, possessed of 
all the virtues. Obviously, they must have understanding, good will, and technical 
training. Because they begin as student deputies, most of them retain the idealism 
of undergraduates—an invaluable asset for this work. In addition, the successful 
counselors (and, of course, not all student deputies succeed) have one other distin- 
guishing trait: they have the calm, unhurried poise so noticeable in our commercial 
airpilots and which reflects a balanced personality and superior coordination of mind 
and muscle. They are unexcitable men. Men with such qualifications can learn the 
special philosophy and special techniques in handling maladjusted boys developed 
by years of experience in the camps. The main task of the permanent camp directors 
is to give the student deputies this special training. 

The six indispensable elements in the program of the forestry camps combine to 
produce “camp morale,” a major asset in swinging new boys into line. It is boy 
psychology to go along with his group and to respect what the group respects. That 
trait explains the influence of the “gang.” The forestry camps make use of it also; 
only they reverse the usual gang values. The boys who have been at a camp for some 
time, and they are always the majority, take pride in being known as good workers, 
in athletic achievements, and in holding a camp office. 

In connection with this matter of group morale it should be noted that the aim 
of correctional treatment is to help an offender fit himself to live successfully with 
society. That is a process of acquiring certain attitudes and certain behavior habits. 
These are best acquired by practice. Consequently the more closely the correctional 
environment approximates a normal healthy social environment, the better chance 
the young offender has to learn self-discipline and the essential give and take of 
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human relationships. Individualized correctional treatment for the majority of young 
offenders does not, then, mean isolation from his fellows. It means only segregation 
from those whose influence would be inevitably demoralizing and it means asso- 
ciation with a group small enough so that the individual will not be lost in routines 
and in mass custody. Association with a small group of high morale can be of the 
greatest value in helping a youth to find himself as a member of society. In such a 
group the friendship and guidance of a mature staff member will fulfil the need of 
many youths for particularized treatment. 


Tue Task oF A YOUTH CorrEcTION AUTHORITY 


Of course no complete model for the operation of a Youth Correction Authority 
exists. No one knows all the answers. A progressive correctional system must have 
two things: the experimental approach, constantly trying new procedures; and the 
critical approach, constantly testing each procedure in the cold light of its results. 
No Youth Correction Authority will realize its possibilities that isn’t constantly 
moving forward in new experiments. On the other hand, no Authority need embark 
completely into the new. It can and should make the fullest possible use of a state’s 
existing facilities. The Model Act gives an Authority power to use state institutions, 
but it does not give the power to administer or control existing agencies. How then, 
say some of the doubtful, can the Authority change or improve the present treatment 
of boys in such institutions? The answer to that, of course, lies in the Authority’s 
power of diagnosis and commitment. It will probably send to the state reform schools 
only boys of like type, all needing essentially similar treatment. By that simple process 
it will gradually end the tragic lumping of all types of boys—first offenders, hardened 
criminals, normal youngsters a little wild, mental defectives, and psychopaths—which 
now renders rehabilitative work at most reform schools almost impossible. 

To take care of those who are not sent to the reform schools, the Authority must, 
of course, develop supplementary facilities as quickly as possible. We know from 
the foregoing discussion what some of these supplementary facilities need to be. 
Leonard Harrison has envisioned the facilities needed by a Youth Correction Author- 
ity to take care of the 7,500 offenders in the 16-21 age group now convicted yearly 
in New York State. He has compared them with the present disposition of convicted 
youths in the State, as shown in the following tables:® 


Present Disposition In New York 





Youths Number Yearly 

In State Institutions of the Department of Correction.................. 1,467 

In County Pemitentiarics ..............ccsccesscnscescesceescescees 358 

I 63 one si say 8 hae hostess se ahbahecawanepeseeaesass 1,376 

In New York City Workhouse, Penitentiary and Reformatory.......... 1,423 

ROSE TERS ERE NENEN GES cs se id als gts Formule leary bob aierarats Rae ete etels wibiera elctelties 2,876 
Bs fon oda Kia ussn xi aniinds epewad teeta sed Seneeenees 7,500 


® Harrison, PREVENTING CRIMINAL CarEERS (Community Service Society of N. Y., 1941) 28-29. 
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Estrmatep Disposition By A YOUTH CorRECTION AUTHORITY 





Commitments mainly to existing State Institutions of the Percent 
NE 5 6505 5 Hiab n'5j6 4s 9 ps hk D4 4's 6 945 630x090 930 12 
RE er ee ee eee ee ee 1,700 23 
Assignments to thirteen farm stations................0.0.0eeeeeeeees 1,040 14 
Under supervision in fifteen hostels..................000ccecececeee’ 300 4 
Under supervision in boarding and foster homes.....................: 250 3 
On probation in offenders’ own homes................6+00e0eseeeeees 3,280 44 
AREER CSRS Pees ore see Pe ey Sarre Sener Pree een 7,500 100 


The nine camps, thirteen farm stations, and fifteen hostels envisioned do not now 
exist and would have to be newly established. By hostel is meant a type of club 
where young men would live and undergo some supervision of their social life while 
spending the day in normal working activities. Under the existing system in New 
York, the cost of correctional treatment per youth per year is $475. Under the 
Authority plan Mr. Harrison estimates that it would be $320 per youth per year. 

It is but a few years since our penal systems generally operated on the belief that 
men in prison must be handled with gun and club at a distance like wild animals, 
So long as they were treated that way, prisoners were dangerous, for brutality and 
force always beget brutality and force. The wild-animal theory has been discredited 
but the habit of repression hangs on in most correctional systems. In jails, reforma- 
tory, penitentiary, and even in some industrial schools, reclaimable boys and men 
decay in walled-in idleness while everywhere soil needs to be rescued from erosion, 
forests to be preserved, streams cleared, roads built, jobs done that can give a man a 
significant relationship to the community and respect for himself. That states the 
need and the opportunity for a Youth Correction Authority. 


71d. at 28. 

For estimates of the costs of Youth Correction Authority programs in small, medium, and populous 
states, see Ellis, Youth Correction: Personnel Considerations Relating to the Authority Plan, infra at 
719. Ep. 




















YOUTH CORRECTION: PRINCIPLES OF DIAGNOSIS, 
TREATMENT, AND PROGNOSIS 


jWitit1aM Heaty* 


The stark fact of the extent of recidivism proves that our prevailing methods of 
handling youthful offenders fail in great measure to protect society from ill-doers. In 
a large percentage of cases their careers go on for years and years with continued 
outbreaks of antisocial conduct. 

Our philosophy of dealing with youthful criminality lacks substantial foundations 
because it does not take into account the issues presented by the personality, the back- 
ground life, and the developed behavior tendencies of the offender. Save in the best 
efforts of thoroughly competent probation and parole officers, and perhaps in very 
rare correctional institutions, our techniques of treatment—if we dare to call it treat- 
ment—are woefully unadapted to the task of turning a young criminal into a law- 
abiding citizen. 

The model Youth Correction Authority Act contemplates providing measures 
which look to the substitution, in the case of the youthful offender, of scientific 
methods of diagnosis, treatment and prognosis for the inadequate techniques so gen- 
erally prevailing today. It is the purpose of this article to outline and appraise the 
proper implementation of a Youth Correction Authority—or any like body—if 
legislation along the lines of the Model Act were adopted. But, first, let us consider 
our characteristic ways of dealing with youthful offenders. 

Unforgettable is “Toronto Jim” and his story of treatment under the law, told 
one quiet suburban Sunday afternoon some thirty years ago. Brought to the confer- 
ence by a manufacturer who had successfully engaged him in honest work for a 
couple of years, he, at forty-eight, looked more like a bank president than the noto- 
rious bank burglar and safe blower that he had been. His good friend had known 
all along about his penal record and had become much interested in the question 
why an obviously intelligent human being, in spite of many legally inflicted punish- 
ments, had engaged in such a career. Could we together formulate any answer; if 


* A.B., 1899, Harvard University; M.D., 1900, Rush Medical College, University of Chicago; post- 
graduate study, 1906-7, Vienna, Berlin, and London. Director, Judge Baker Guidance Center, Boston, 
since 1917; lecturer, Harvard University and Boston University. Director, Juvenile Psychopathic Institute, 
Chicago, 1909-17; professor and research associate, Institute of Human Relations, Yale University, 1929-33. 
Author of numerous works on psychology and delinquency, including THe INpivipvaL DELINQUENT 
(1915), PERSONALITY IN FoRMATION AND AcTION (1937); (with A. F. Bronner) DELINQUENTS AND CRIM- 
INALS—THEIR MAKING AND UNMAKING (1926), NEw LicuT oN DELINQUENCY AND ITS TREATMENT (1936), 
and TREATMENT AND Wuat HaprpeNeD AFTERWARD (1940); (with B. S. Alper) CriminaL YouTH AND THE 
BorstaL SysTEM (1941). Contributor of numerous articles to periodicals. 
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so would it not add to the knowledge of how criminal careers are engendered? The 
erstwhile Toronto Jim, known as such throughout the Middle West, was willing to 
tell his story and, for the most part, told it rather impersonally. Notes were taken 
and the story can be retold. 

Beginnings were in a companionship affair when he was little more than a boy, 
an amateur breaking and entering for which he received a prison sentence—the first 
of a dozen or more typical incarcerations in different states. No rancor was expressed 
about the sentences, about prison regulations, work or food, but the hundreds and 
hundreds of empty hours—these from the first were irksome, these are what lead to 
the undoing of jailed men. What do prisoners find to think about in idle hours? 
Quick and savage came the answer as Jim for the moment became an inmate again, 
“What the hell do you suppose we think about? Our mistakes, of course; why didn’t 
we do a better job! There’s plenty of rotten thoughts running through our minds, 
of course, and attempts to have rotten talk and practices, but for me and the pals I 
made the big question was how to make a better break next time; how to gain more 
skill, use better tools, make a better get-away, leave no identifying traces. In a year 
I'd easily have a couple of thousand hours to think about all that.” 

As the story went on it came out plainly that from the first “stretch” in the 
reformatory nobody made any attempt really to know Jim or to train him for any 
suitable outside occupation. He was always let alone—that was the treatment—since 
he was canny enough to obey all the rules in order to get out as quickly as possible. 
For nearly all the guards and higher officials that he had ever seen he expressed great 
contempt—“political appointees; ignorance and fear lead them to use only hard- 
boiled methods; many are shut-eye sentries if there is anything in it for them.” 

Jim’s professional acquaintanceship gradually enlarged after he came out for the 
first time and found it hard to get work in his home town because of his record. 
Former prison mates elsewhere were always glad to take up with him—he quickly 
learned from some of these. Later he himself did some teaching of a few brighter 
ones whom he had approached in prison and who were willing to meet him when 
they came out. Parole officers never played any active part in his life; sometimes he 
had to make formal reports and “that was that.” When he was “in the money,” what 
practically amounted to blackmail had to be paid to others of his craft and, he said, 
in some cities to the police. 

Why had he never served a term longer than three years? Because he worked 
so cleverly that it was troublesome for the police to produce sufficient evidence to 
convict. Yet there was always the chance that a judge or jury could be convinced, 
so it was common practice for the states attorney to “make a deal” with him, and 
although guilty of a major offense he would plead guilty to a smaller one which he 
did not commit, and receive a comparatively light sentence. That was another phase 
of his treatment under the law. 

Three times he had tried to break away from the game and start in a small 
business way for himself, but after being visited by those of his ilk who had ferreted 
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out his whereabouts, or after being “investigated” by the police, each time he had to 
give it up. Until he was employed under the protection of our friend, the manufac- 
turer, Jim maintained that since his first reformatory experience he never had a ghost 
of a show to live and work honestly and decently. 

Jim summarized his views: “The trouble is that society does not do either enough 
to us or for us.” 

The only response to the first of these alternatives surely is that we have grown 
far beyond the age of attempting to insure the protection of society by extreme 
punitive devices. Our humanitarian sympathies, our sense of social justice, our feel- 
ings of responsibility for the existence of conditions which breed criminality, all 
nowadays come into play. Hence we cannot permit ourselves to inflict very long 
prison terms, say of thirty or twenty years, upon hundreds and thousands of young 
fellows annually, though they be repeated offenders, in order to keep them out of 
circulation during the life period when there is considerable likelihood that they will 
again offend. Then from a hard-headed standpoint we may envisage the bewildering 
increase of prison populations if such commitments were made, and the social burden 
of the decrepitude of men in middle life released from such long preventive sentences. 
No, hit-or-miss, when a prison sentence is prescribed we resort to shorter terms as 
punishment and take a chance on whether or not society in the long run is thereby 
protected. 

But Jim failed to recognize that his second alternative does not preclude employ- 
ment of the first. The problem in the case of an offender is not “either ... or... .” 
As in medical and surgical practice the procedure of doing something ¢o a person 
may rationally be made part of a whole process of doing something for him. The 
analogies between social pathology as represented by criminality and medical pa- 
thology are very suggestive. The interests of society are deeply involved in curative 
measures for both. Segregation for a period may be and often is the first requisite 
step in therapy. 

And now it is fair to ask whether these thirty odd years since Jim’s story was told 
show marked advances in dealing with young offenders. To be sure, for various 
reasons quite other than our methods of dealing with individual offenders, we have 
very few professionals of Toronto Jim’s stripe; hence this fact is beside the point. 
Taking our country by-and-large, and excepting, as we stated earlier, the best types 
of probation and parole services and while acknowledging some improvements in the 
physical aspects and in the recreational and educational facilities of prison life, we 
venture to doubt any great betterment of really essential methods of treatment or in 
results. The figures for recidivism are too large for us to believe to the contrary. 

We have recently, opportunely for this paper, interviewed half-a-dozen young men 
fresh from serving sentences, fellows known to us, all of them, to be trustworthy in 
statement. They did not come in to make complaints; none of them spoke of unfair 
treatment; they came, rather, to report as to a former friend and to seek suggestions 
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about their future. Accounts of their institutional life were obtained only in response 
to inquiries. 

One account, by an immensely vigorous intense young man, of nearly a year in 
a large House of Correction shows conditions, well confirmed by others, to be on the 
one hand absurdly comfortable for those who have some funds and can sink readily 
to a low level, but, on the other hand, through idleness and other factors, utterly 
debasing in human relationships, even between guards and inmates. 

A youth of twenty, with assets distinctly above the average, during his two years 
in a reformatory found the life, with the long hours of cell confinement common to 
such institutions, exceedingly “soft.” Moreover, no one appeared to have the slightest 
personal interest in him. He was never spoken to about his family life or companion- 
ships, matters of considerable import in his case, or about his ideals, ambitions or 
vocational aptitudes. He received no training of value to him. Having a good record 
in the institution he was transferred to a place of more freedom within walls. There 
the only one who talked to him at all about his future was a fellow inmate, a pimp 
who offered him a job transporting prostitutes from place to place. 

Another fine-appearing youth had just served a term at one of our most noted 
reformatories for some hold-ups with a couple of desperate criminals. He was given 
psychological tests, classified and put at an occupation, printing, for which as a very 
active, extremely adventurous and sea-loving boy he was totally unfitted. His good 
qualities were recognized and reported, though no inquiry was made into his earlier 
life, nor were his natural drives and urges recognized. However, with good sense 
he maintained a perfect record, settled himself down to do very well at printing, 
only to find on release what is well known, namely, that in recent years there has 
been a surplusage of school-trained young printers, and lately no chance whatever for 
such employment. In the reformatory there must have been mechanical training and 
schooling that might well have fitted him for advancement in the sea life that the 
boy had begun and still craved. As a matter of fact he was glad that nobody could 
find a printing job for him, and, joining the merchant marine, he has enlisted on 
some of the most hazardous trips of these war days. 

A boy who had sustained a remarkable series of head accidents resulting in a 
complete change of personality voluntarily reported to us the very day he was 
released from the reformatory. Nobody earlier had known what to do with him; 
he had been to clinics and hospitals and several times to a correctional school. He 
wanted himself to know now what to do about his behavior tendencies. The year 
and more that he spent at the last institution he spoke of as the dullest of experiences; 
he was entirely left alone because he followed regulations. One could think of the 
possibilities of that year—opportunities only made possible by prolonged segregation— 
modern neurological studies, long-time exploration of the inner conflicts which we 
know he had about his behavior, observation of occupational conditions under which 
he might be most stable. No estimate was made of possible medical or surgical treat- 
ment, no advice was given him or his parents before discharge; and except for any 
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steering that might be given by an overworked parole officer upon release he was still 
adrift. 

The upshot of all this is clear. Our dealing with young criminals under the law 
and under legislative provisions is almost barren of the common-sense principles of 
diagnosis, treatment and prognosis. To say that sound scientific attitudes are lacking 
in this task which is supposed to aim at the protection of society is to speak of some- 
thing far beyond any mark that we have so far set for ourselves. Indeed, science, so 
responsible for other improvements in social living, has never had a foothold in this 
field. Here in treatment methods we are in the age of old wives’ medicine—we 
prescribe varying dosages of traditional unproved remedies, namely, penal segrega- 
tion, for symptoms only, totally neglecting what might be known about causes and 
prognosis. 

Diacnosis 

Exactly for the purpose of estimating in a given case the possibilities—and, indeed, 
also the impossibilities—of obtaining good results from various forms of training and 
treatment, well-rounded diagnostic case studies of the individual are requisite. This 
means very much more than the common routine physical examination and psy- 
chological testing. 

In the first place it is necessary to know what manner of person the young 
offender is; what his physical and mental status is, what he is from the standpoint of 
personality and character development—all in terms of both assets and liabilities. 
Next, the interests of society are deeply involved in the important question of what 
the individual’s needs are that can be supplied by any phases of a sensibly constructed 
plan of training and treatment. A fundamental consideration for the diagnostic study 
of youthful offenders is the common-sense fact that either there must have been 
abnormal urges—true in only a very small percentage of cases—or, as in the vast 
majority of instances, there must have been thwarting of satisfactions of quite normal 
needs which, had they been satisfied, would have prevented the growth of the 
tendency to unlawful behavior. For the diagnosis of these needs and their distortions 
we are often compelled to investigate etiological factors, at least as far as proximate 
or immediate factors of motivation of the particular offender’s criminality is con- 
cerned. The individual who has adequate satisfactions in other than criminal 
activities does not engage in criminality. 

This matter of the diagnosis of the offender’s needs which have not received satis- 
factions represents a vastly important salient in the warfare on crime. Of course this 
is well recognized by all. practical-minded workers for the prevention of delinquency, 
but equally the knowledge of specific needs which, case by case, may vary greatly 
is indispensable for all well-directed treatment of the youthful criminal who is in the 
hands of the law. Many published studies by ourselves and others deal with the 
multiplicity of factors that in given cases tend to produce delinquency and crime; 
hence there is no call to enumerate them here. It is sufficient to say that they range 
from peculiarities in the physical, mental and personality make-up of the individual, 
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or circumstances in his social and particularly his family environment, or matters of 
early conditioning, to deep-lying emotional reactions to his life experiences. 

In our research studies for the Yale Institute of Human Relations’ where we 
compared delinquent and non-delinquent siblings, even twins, living together under 
the same family conditions, the most striking findings concerning differences were 
those related to the emotional life, to the satisfaction of needs. The non-delinquent, 
even under very unfavorable environmental conditions had found needful satisfac. 
tions in activities other than unlawful behavior. The delinquent through his make-up 
or conditionings had needs that varied so from those of his sibling that under a 
largely similar life situation they were not fulfilled; or the delinquent, though not 
so dissimilar, was the one of the two who had been beset in his development by 
certain specific inimical conditions and experiences frustrating to his needs even 
within the family circle. The delinquent behavior had meaningfulness for the 
offender; it consciously or unconsciously seemed to promise satisfactions; it was one 
way out of the often vaguely felt states of dissatisfaction. Thus we were able to 
generalize about diagnosis as an absolutely necessary prerequisite for the treatment 
process: above everything there must be knowledge and understanding of the impli- 
cations of the offender’s unsatisfied needs, just in order to aid him to develop the 
power to obtain adequate lawful satisfactions. 

In thinking about diagnosis, particularly from the standpoint of directly causative 
factors, some of the impracticabilities of treatment often have to be considered. How- 
ever much certain personal handicaps, for example, have figured in the past in the 
causation picture, sometimes it may be clear that they are not susceptible to any kind 
of treatment that can be offered—these may be matters pertaining to the physical 
or mental constitutional equipment of the individual, they may be the result of 
disease or accident. Or a bad family or other social situation may not be remediable. 
Occasionally the diagnosis of a grave form of personality abnormality may be made, 
abnormality that does not yield to treatment; and so on through quite a long list 
of factors. 

But always, even where irremediable factors are found, the diagnosis must be 
concerned with the latent possibilities of the case, with discoverable assets that the 
individual may possess through which he may profit by measures of reconstruction. 
What are his capacities for benefiting by physical, educational, or social training? 
Or has he emotional problems that can be solved by psychotherapy? Or can his needs 
be met, as in many a probation case, by a change of environment? 

Thus efficient diagnosis in all cases must not be limited to the offender’s dis- 
abilities or to his inimical earlier life experiences, but must include his potentialities 
for reformation. It is just the same in medical diagnosis: the individual is found to 
have some particular ailment, perhaps in some organ, through having led an un- 
healthy life; but careful diagnostic notes are taken of the strength of his other organs 


? Reported in Heaty AND BronneR, New Licut oN DELINQUENCY AND ITS TREATMENT (1936). 
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or of his ability to begin to live healthfully, signs that point to the possibility of cure 
if indicated measures of treatment for the specific ailment are undertaken. 

Let no one believe that any such diagnosis, which has as its intensely practical 
aim the proper prescription of a training and treatment process, is very easily or 
speedily arrived at. The mere giving of the usual physical examination and psycho- 
logical tests falls very short of what is essential. To be sure, the classification system 
common in our reformatories is based on these short studies of the offender, together 
perhaps with a little knowledge of his attitudes and habits. But the ordinary reforma- 
tory is run on preconceived notions of what can practicably be done with prisoners— 
just a few types of work are offered, the kinds of vocational training are exceedingly 
limited, recreational facilities are very narrow, physical training is scanty, the en- 
couragement of special interests for which the offender may have ability is almost nil. 
Thus classification is for the purpose of fitting the individual into a narrowly con- 
structed regime and having it work smoothly. The man is to fit into the institution’s 
requirements; mighty little thought is given to fitting the services of the personnel or 
regime to the offender’s requirements for reconstruction. 

In discussing adequate diagnoses of young offenders for a much better oriented 
process of reformatory treatment we need not theorize about what can be done; we 
can learn a great deal from what has been found entirely practicable under the 
Borstal System in England. There, after an offender 16 to 23 years of age has been 
adjudged to present a problem serious enough to warrant his commitment to the 
thorough-going training methods of the Borstal institutions he is forthwith sent to 
an observation center which functions for the whole system. A study of the indi- 
vidual is begun which includes many phases of his case. Besides the investigation of 
his previous life, which usually has already been made, he undergoes careful physical 
and mental examinations, and treatment for physical ailments and defects is given. 
In addition he is observed with regard to his personal habits, his interests and 
capabilities, and his reactions to segregation, discipline, work and companionship. 

Though merely designated a period of observation, this is truly a diagnostic pro- 
cedure undertaken for the purpose of placing the offender in the type of training 
from which he will probably profit most. A case record is compiled which is studied 
by the governor of the particular Borstal which would seem by its special methods 
and life to offer most chances for reconstructive upbuilding. The governor has an 
interview with “the lad,” but no final decision is made until an allocating conference 
is held. This is attended by the various officers who have studied the boy, and his 
case is discussed, for and against any specific type of treatment. Finally the offender 
is brought in and the decision explained to him. Some leeway is allowed for his 
expression of opinion, for example, whether he would like hardy out-door life, or 
would be willing to live up to the regulations of an open Borstal, or desires most the 
special vocational training given in some walled institution. 

This diagnostic period, though it takes about a month, has proven its worth be- 
cause accuracy of judgment at this time makes it very rarely necessary to transfer to 
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another type of institution. Moreover, by its very rationality and fairness it makes a 
deep impression upon the offender, and this is part and parcel of the treatment 
process. But it must not be supposed that this is the end of all diagnosis of the indi- 
vidual’s needs. In the institution to which he is sent it may be discovered that he has 
certain special needs—for some particular kind of physical upbuilding, for the de- 
velopment of some interests or capabilities that have come to light, and very often for 
the unburdening of emotional conflicts about himself or his family. These findings 
partake of the nature of a continuing diagnostic study.? 

Applicable to the possible discovery of factors related to the behavior tendencies 
of young offenders, a considerable number of diagnostic methods have been more 
recently evolved. These new tools, as they may be called, can be utilized for the 
ascertainment of previously little understood physical and personality functionings 
which deviated from the healthy or socially desirable norm. Our own clinical expe- 
riences show that in some cases of offenders the results of these newer diagnostic 
methods throw light upon indirect and even direct causes of delinquent and criminal 
behavior. For example, we may cite the use of the electroencephalogram to detect 
even latent epileptic malfunctioning of the brain, which in some instances is closely 
associated with antisocial behavior. Or we know how careful investigation of the 
functionings of the endocrine system, the glands of internal secretion, may unearth 
some fact bearing upon the individual’s tendency to misbehave. Without over- 
emphasizing just one of the possible findings in this latter field of diagnostic study, 
the significance of the modern laboratory analysis of the male and female hormones, 
the androgen and estrogen content of the body fluids, in homosexuals may be 
mentioned. 

From the standpoint of personality diagnosis there have been developed within a 
few years new techniques by which the individual, through so-called projective 
methods, apparently largely reveals his personality deviations in test situations. To 
know the offender in this way might well serve in adapting forms of training and 
treatment for him. This is certainly a provocative subject for diagnostic research. 


Then we should utilize very up-to-date means for diagnosing cases of abnormal 
personality—the abnormally unstable-egocentric individuals, frequently termed psy- 
chopathic personalities, and the constitutionally inadequate types, both of which after 
correctional sentences so frequently continue in long careers of crime. A mass of 
information has been accumulated concerning the cost to society of these and of 
some other abnormal personality types, but little cognizance of the diagnostic facts 
has been taken in terms of what is requisite in many such cases, namely, prolonged 
segregation or colonization. Neglect of modern knowledge of these abnormal per- 
sonalities, the cases of which are explainable often by earlier disease or injury of 
brain cells or by original defects in brain organization, is, we noted, one of the 
weakest points in the Borstal System. 


*For a much more detailed account of all this, see HEaLy AND ALPER, CrimINaL YOUTH AND THE 
BorsraL SystEM (Commonwealth Fund, 1941). 
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Also scientific workers in this field have an ever-growing realization that it is very 
important to diagnose the feeling life of the offender, to know if there have been 
emotional conflicts that have led to outbreaks of criminal conduct. Sometimes these 
inner disturbances are well concealed and it takes skill to uncover their presence. 
But discovery of the fact is not enough; knowledge of the nature and source of the 
troublesome states of mind is essential. Clues may be obtained through acquaintance 
with the earlier life experiences of the individual, as well as through diagnostic inter- 
views. Reconstructive treatment in not a few instances is entirely dependent for 
success upon diagnostic discovery of these elements within the personal life. It was 
extremely interesting to note the ways in which the highly intelligent personnel of 
the Borstals had educated themselves to find indications of such emotional dis- 
turbances on the part of their inmates before arranging opportunities for shrewdly 
conceived therapeutic interviews. 

The Youth Correction Authority Act was deliberately planned to emphasize the 
common sense of diagnosis before treatment, and to provide ample opportunity for 
developing resources for scientific diagnosis. Also implicit in the wording of certain 
sections of the Act® (explicit in an earlier draft) is appreciation of the value of 
continuing diagnostic research. 


Data For D1acnosis 


This is no place for even a much abbreviated schedule for medical, psychiatric, 
psychological and sociological diagnoses. Specialists in any or all of these disciplines 
who study offenders should, of course, be well trained in the fundamentals of their 
science and keep abreast of everything proven of worth in their field. All that we 
propose to do here is to give broad hints as to where exceptional values lie in develop- 
ing the less usually collected types of data for diagnosis, upon which appropriate 
training and treatment should be based. 

Physical Diagnosis. What does the offender’s type of body build signify; what 
does it call for during the training and treatment period? What assets does it offer 
for vocational training or for the development of recreational skills and hobbies that 
may stand the individual in good stead during his institutional life or after release? 
This also applies, we have found, to reconstructive efforts with young offenders on 
probation. 

What can be ascertained about the offender’s special dietary faults and require- 
ments for sound health and energy—vitamin requirements, etc.? Laziness and 
loafing are sometimes dependent upon these matters. And there are definite diag- 
nostic possibilities, particularly of the endocrine equipment and of other biochemical 
functionings bearing upon the energy output, plus or minus, which in turn may be 
related to conduct manifestations. This is found to be true in general clinical prac- 
tice; why not among offenders where marked tendencies to explosive behavior, 
irritability, restlessness or undue physical and mental lethargy frequently exist? 


*YourH Correction Autuority Act (A. L. I., Official Draft, 1940) §§8, 28, 31. 
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And the problems correlated with excess of physical development in general and 
with constitutional excess of energy, since these sometimes play a causative part in 
the more adventurous types of crime, should be taken account of during the training 
period. Sexual overdevelopment or overfunctioning can easily be understood, also, 
as something to be considered in the treatment process. 

Physical inferiorities, deformities, or defects, sometimes even those hidden from 
the public eye, are particularly to be noted in relation to the individual’s feelings 
about them. Consciously or unconsciously, as we clinicians frequently find, they may 
cause deeply fixed emotional conflicts. It is, however, the psychiatrist’s job to make 
this latter part of the diagnosis. 

Nor is it going too far to suggest that a skilled eye specialist who is familiar with 
recent research in his field may diagnose conditions that have prevented earlier school 
and vocational satisfactions and in consequence have had a bearing upon the produc- 
tion of a delinquent career. Such conditions if unknown and not remedied may 
stand in the way of the individual’s success on probation or in reformatory training. 

Psychological Diagnosis. The grading of an offender according to an intelligence 
quotient or an age level of mental ability may have no little importance for his 
adjustment to a training program, but much may be overlooked diagnostically if the 
psychological examination is limited to such a rating. Besides discovery of exceptional 
general intelligence or of mental defect, for the practical purposes of laying out an 
educational and vocational program for the individual, either on probation or in an 
institution, the determination of special abilities is essential. Through the exercise 
and development of such capabilities come some of life’s greatest satisfactions. The 
diagnosis of motor dexterity and mechanical skills is especially important because 
these do not correlate highly with general intelligence. For estimating special fitness 
for various types of trades and occupations there are nowadays many tests and the 
use of them has value because when a youth assigned to some kind of training finds 
himself inefficient at it, naturally his morale is lowered—and exactly the reverse 
is true. 

Then from what we have observed in some very successful reformatory programs 
abroad, we are convinced that there is a great deal to be gained for both the tem- 
porary and permanent upbuilding of the individual’s better interests and character 
through the discovery that he has some special aptitude for artistic performance or 
appreciation. This may easily lead to growth of new wholesome interests or to 
vigorous renewal of those formerly cherished. It might well be the duty of the 
psychologist to study the individual from the standpoint of how his ambitions and 
interests can be awakened through realization that he has some special ability for 
achievement, say, in the plastic or graphic arts—drawing, painting, modeling, carving 
—or in music or in the drama. 

To be challenging and satisfying to the individual, any of these forms of self- 
expression demands some degree of native talent which can be diagnosed. 

The modern psychologist is interested in a wide variety of other tests, some of 
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which may have value for dealing with the offender. There are tests for educational 
achievement, for mathematical aptitude, apperceptive abilities, mental control, for 
powers of visual representation, and so on. Then, too, there is the present-day interest 
in the diagnosis of personality qualities and organization by means of a number of 
tests, but the application of these to any part of the training and treatment program 
is largely uncertain, though certainly open to what may prove to be valuable research. 

The psychologist should also have a sharp eye for educational lacks which rest on 
inabilities that sometimes can at least be partially remedied during a training period. 
One could think of a defect for working with numbers which, after diagnosis of its 

nature and causes, could possibly be helped by ingenious educational devices. And, 
even more particularly, there is the matter of reading disability with which psy- 
chologists and educators have been much concerned in recent years. This represents 
in some instances a difficulty which makes the individual appear to be mentally 
defective and, of course, rules him out of many a job. The bearing of this disability 
upon school and vocational dissatisfaction and hence upon the establishment of 
criminalistic behavior we have definitely witnessed. A great need of some offenders 
can be met through accurate diagnosis of the nature of the difficulty followed by 
remedial education. Their future conduct may in no inconsiderable degree depend 
upon what aid they may have received in overcoming their reading disability. 

Psychiatric Diagnosis. ‘The psychiatrist dealing with offenders after court ad- 
judication is only rarely concerned with the problem of insanity, legal irresponsibility, 
although an occasional probationer or institutional inmate may present mild or 
temporary psychotic symptoms that approach the borderline of insanity. Then the 
diagnosis, as always with such patients, should include analysis of the whole per- 
sonality picture and what is especially askew that may be susceptible to treatment. 
The same is true when the offender presents neurotic symptoms or is definitely a 
neurotic personality. The problem in all these cases is one of mental hygiene, and 
treatment to prevent further disaster cannot properly be oriented without an accurate 
diagnosis of the underlying trouble in each individual case. 

The diagnosis of abnormal personality, previously mentioned, unfortunately up to 
the present cannot be related to any known possibility of treatment. And yet the 
diagnosis is important in order to prevent probation officers, institutional authorities, 
parole boards and their officers from being misled by the frequent high intelligence 
quotient, the plausibility, the poise, and the promises of such personalities, and from 
putting forth great effort, as is often the case, in attempting to accomplish the 
impossible. 

Undoubtedly from the standpoint of aiding the largest number of offenders to end 
their criminalistic tendencies the very greatest diagnostic task is to discover those who 
have developed emotional attitudes that bar the way to reformation. Among the 
most important of such attitudes, of which the offender in some instances may not be 
consciously aware, are those of skepticism, recklessness, grudge, revenge, despair, 
insecurity, or regression to childish levels. A helpful diagnosis does not stop with the 
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bare fact, but takes account of the emotional frustrations, the dynamic issues that 
have given rise to the unfortunate attitudes. 

Developmental History. For the diagnosis of various physical and mental de- 
viations, personality peculiarities and neurotic symptoms, an accurate and detailed 
history of the development of the individual is vital. This should begin with any- 
thing that may have affected the individual deleteriously before birth. Our case 
records of criminal careers show clear-cut instances of such effects upon the unborn 
child. Then inquiry into the whole later life history should be made for diseases and 
injuries that, in particular, may have damaged the brain. Clinicians are very much 
alive to these factors nowadays because of the accumulation of knowledge concerning 
the after-effects not only of head injuries at birth and later, but also of certain infec- 
tious diseases, such as encephalitis, particularly the form commonly known as sleeping 
sickness, and chorea, any of which sometimes bring about important degenerative 
changes in those portions of the brain that control behavior tendencies. And similar 
defect in inhibitory control of conduct results when brain pathology of a chronic 
nature follows, as it occasionally does, in the wake of respiratory diseases severe 
enough to cause states of anoxemia—the brain cells being deprived of oxygen for a 
period and to a degree sufficient for degenerative processes to set in. This very in- 
complete statement of certain pathologies serves at least to indicate that the criminality 
of some youthful offenders may be related to damage of brain tissue. 

The whole account of the individual’s physical and mental growth; his physical 
and mental habits; his urges, drives, and ability to control his impulses from an early 
age; his emotional attitudes in general, and particularly his reactions to frustrations; 
his interests and ambitions and personality development at various age periods should 
be available, if possible, for diagnostic interpretation of any deviation from the norm. 

Social History. Out of a good social history grow many diagnostic understandings 
of why the offender has been an offender. It is the story of human interrelationships, 
the boy and his immediate relatives, their circular response to each other, the boy 
and the influences of his companionships. With regard to the family it may be the 
story of an absent, an indifferent, a drinking, abusive, or even a hating and hated 
father. Or the mother may have been over-dominant, or over-protective, or unloving; 
worse than that, she may have been a mother to be ashamed of. The story may 
include illegitimacy or adoption, with obvious conflictual feelings about the fact. 
There are a hundred and one variations possible, but the emotional reactions engen- 
dered in the youngster by his life experience within the family circle form one of 
the most dynamic factors in the evolution of delinquent trends. To know exactly 
what these social factors, inside or outside the home, have been, is to make a diagnosis 
that in many cases is the sole foundation upon which reconstructive personal influ- 
ences, whether or not they are termed psychotherapy, can be effective. 

Educational History. It goes without saying that diagnosis must take account of 
the opportunities, or lack of them, for education, including religious education. But 
the quantity and types of instruction offered are of little import compared to the 
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individual’s response to some teacher or clergyman. Some account of this may be 
obtained from the family or other sources, but frequently the true facts only come 
out through the offender being given friendly encouragement to tell his own story. 
Then again will be discovered the influence of human relationships in shaping a 
career. 

Criminal History. The particular forms of delinquency and criminality that have 
been engaged in, their frequency or infrequency, and their occurrence at special age 
periods have much bearing upon diagnosis of what has been going wrong with the 
individual—a fact that is much worth knowing in planning effective training and 
treatment. 

The whole diagnostic picture can only be completed by considering the possible 
significance of many items, particularly those indicated above. Only by filling in the 
background as well as the foreground with ascertained, valid, concrete factual mate- 
rial can we hope to state diagnostically about the offender: (a) what, in terms of 
causal relations to his criminality, he is in and of himself, in his inner mental life, 
and in his reactions to his life experiences, and then (b) from this, what his equip- 
ment and needs suggest for a program of training and treatment that may offer the 
greatest likelihood of preventing further criminality. 


TRAINING AND TREATMENT 

Fortunately we are able to speak about a training and treatment program for 
offenders of the age group covered by the Youth Correction Authority Act, not from 
a theoretical standpoint, but rather from what we know has been in effective opera- 
tion, at least until war-times, in various correctional systems. From these we can 
learn practical possibilities. Besides our knowledge of the camp program for offenders 
in California and the regime of the unusual reformatory institution at Annandale, 
New Jersey, we may draw upon our observations of the correctional commune system 
in Russia, the Danish scheme for the rehabilitation of offenders, and especially upon 
our prolonged studies of the Borstal System in England. Aside from this we know 
of little that was being done in other countries applicable to the development of a 
more effective reformatory program in this country. In Russia and in Denmark we 
saw some few features of correctional treatment that in modified form we could 
profitably utilize. In England by the trial and error method there has been gradually 
evolved a highly intelligent and largely successful pattern of training and treatment 
for youthful offenders which in many respects we might well copy. 

Indispensable for the success of such a system is a specially qualified personnel, 
including everybody, from the superintendent to the disciplinary officers and guards, 
who by virtue of his position necessarily influences the offenders. Herein lies the 
cardinal difference between the equipment of our reformatories and that of the 
Borstal System.* With our enterprising manhood, so frequently seeking satisfying 
fields of endeavor, must we in the United States necessarily be so far behind? 


‘The qualities of the personnel of the Borstal System, their devotion and initiative, are discussed in 
the book already mentioned, supra note 2. Also many details of the varied forms of training are described. 
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Since youthful offenders, case by case, present the diversity of requirements for 
upbuilding that diagnostic considerations show, the next step toward common-sense 
treatment must then be taken by providing a variety of training and treatment re- 
sources. Requisite in any one state is the establishment of a number of relatively 
small units with the several types of regime and training adapted to the differing 
needs of offenders. Our congregate reformatories which in so many ways offer 
obstructions to the individualization of treatment are hopeless for carrying out sci- 
entifically oriented systems of training. Though improvements in method may seem 
to imply great expenditures for new institutions, expensive buildings are far from 
necessary. Institutions of maximum security there must be for a certain class of 
cases, but part of already existing facilities could be used for this purpose. 

For establishing the other units one sees no reason why the English scheme cannot 
be followed, having the offenders themselves play a great part in constructing the 
plant. Indeed the pioneering spirit which is such a part of our national tradition 
might be so skilfully invoked that many youths under sentence would regard par- 
ticipation in the development of a new project as a great adventure. Not only this, 
but the many details of planning and building and organizing a largely self-sustain- 
ing unit would serve many educational aims and constitute part of a program for 
physical and vocational training. Officials with imagination could educationally relate 
the different kinds of projects at different centers to our civic and national life and 
thus engender the feeling for responsible citizenship. The camps for offenders in 
California have already gone part way in showing what can be done and the response 
of youths to the hardiest kind of constructional labor in some of the Borstals, while 
other aspects of training are also part of the daily regime, proves even more what the 
possibilities are. 

Implied in what we have already said about diagnosis is the necessity for a 
properly staffed and equipped observation center where the cases of offenders may be 
studied for a period sufficient to make a first determination of what types of training 
they require. 

Here, before we deal with the more specific measures of soundly organized 
methods of training, the general principles which must underlie them should be 
emphasized. First, it is imperative to eliminate the softness of life which, so far as 
physical and mental activity is concerned, characterizes our reformatories and prisons. 
The debilitating effects of long unoccupied hours in cells are surely apparent, but it 
is not generally understood that the kind of comfortableness afforded by such a 


regime is not so unwelcome to many offenders that they take pains to avoid being ° 


returned to it. Indeed our own and other studies of young criminals make it clear 
that some, more or less consciously, seek renewal of such a period of freedom from 
self-directive responsibility and from the necessity for making a livelihood. They 
have learned that it is possible to adjust themselves to bodily comforts on a low level 
and to the pleasures derivable from idle phantasies. Such offenders by no means 
abhor this state of dependency—the prison life resembles that afforded by the spoiling 
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mother, the necessaries of life are given and only a minimum demand is made for 
anything in return, even for self-development. 

The vigorous, arduous day of a Borstal, in marked contrast, approaches the ideal, 
with its carefully planned full activities in work, education, physical exercise and 
recreation. The youth speedily recognizes the value of such a program for his self- 
development and in most cases comes to enjoy it. The short-time experience of the 
camps in California indicates a similar response, and probably Annandale can tell 
the same story. 

The other fundamental principles of treatment must be concerned with definitive 
physical improvement of the offender, with furthering his vocational possibilities, 
with development of his powers of self-direction, with the strengthening of his 
personal and civic morale. Every human being has need for recognition and encour- 
agement, especially while he is beginning to put forth efforts to aid himself—this must 
be incorporated in the principles of treatment, and even more the positive values of 
dignified but friendly understanding contacts between the offender and some one 
officially over him to whom he may look up as embodying characteristics of what a 
man should be. 


SpeciFIc MEAsuRES FOR TRAINING AND TREATMENT 


The following memoranda represent only high-lighting of some suggestive con- 
siderations for the reformative training and treatment process. 

Physical Training. ‘There is always much to be gained by the systematic physical 
training of young offenders. In weighing the values of setting-up exercises, drill, active 
participation in sports, etc., account may well be taken of the human needs thus met. 
Among other things there may be growth in feelings of adequacy and newly felt 
capacity for self-control arising from the ability to manage adeptly one’s own body. 

We observed, for example, with great interest the very evident pride and satisfac- 
tion displayed by a group who gave for us an impromptu exhibition of gymnastics at 
Portland, one of the Borstals for difficult older offenders. We happened at the noon 
rest hour to be passing the gymnasium and a number of young men nearby were 
asked to show us the results of the physical training they receive. The exercises they 
went through on the bars, the horse and in tumbling, and their form in doing them 
would have done credit to a Bohemian gymnastic club. After noting the general 
attitudes of the inmates one could but agree with the governor of that Borstal in 
feeling that insistence on good posture and encouragement of bodily grace and skill 
may be a great factor in developing the self-respect which is the first step toward 
reformation. At that institution with 350 inmates there were no less than three 
physical training instructors who gave full time to the athletic program and to 
remedial exercises. And at Feltham, to which those with physical and mental 
defects were sent, there were also three physical education experts. Then we may 
add that we were much impressed by the programs for physical upbuilding in the 
remarkable hostels for youthful offenders in Copenhagen. 
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Vocational Training. In institutional life, as elsewhere, undoubtedly the best prin- 
ciples upon which to base vocational training are the following: to utilize the best 
aptitudes of the individual; to arouse interest in the job at hand; to produce results 
of which the worker may be proud; to make or construct something of such real 
value that it is utilized; to train for vocations in which the individual can find 
employment. 

Any American visitor to Russian communes for youthful offenders can easily 
realize that their methods, extremely valuable though they may be in the Russian scene, 
cannot be realized in this country. For one point, they develop such skilled workmen 
that, for instance, in one commune visited, high-class musical instruments—violins 
and balalaikas—are manufactured to be sold on the open market. The workers are 
paid the same wages as on the outside. On account of this and the peculiar freedom 
of living conditions, no wonder that a large percentage of those who earlier were 
offenders choose to remain permanently and to marry or bring wives and children 
to the commune after the terms of their sentences have expired. 

The Danish training scheme also is utterly inapplicable here. There the young 
erstwhile offenders are legally apprenticed in a wide variety of trades and crafts, and 
for the most part while serving under the conditions of commitment to institutions 
or hostels go out to their daily work. 

At a former visit to one of the Borstals we were greatly impressed by the quality 
of the products of the machine shop—propeller shafts and other carefully gauged 
machine parts for the Navy. Later we saw metal articles manufactured for the post 
office department, and also, fabricated in the foundries from raw steel and iron, all 
the metal construction materials for one of their modern structures. The really fine 
buildings at Lowdham Grange have been entirely constructed, even to the joinery, 
plumbing, electrical fitting, and tasteful interior decorations, by the inmates under 
the direction of competent artisan instructors. Everywhere, in the drafting rooms 
and shops and even in the training of chefs, was apparent the educative skill of the 
teaching staff—and also the obviously vigorous interest on the part of the inmates. 

What stands in the way of obtaining these results here? The disapproval of the 
labor unions? In England the unions have come to see the general social value of 
training Borstal inmates in building construction, metal working, etc., and as com- 
petence is gained it is recognized by granting a definite status as a worker in the 
trade. 

Academic Training. ‘The possibilities of schooling in the evening, after a day’s 
work, are so well accepted that they hardly need mention. In Denmark, where good 
primary education is almost universal, the evening sessions were concerned with 
technical instruction, such as would intrigue many of our young men. Points about 
the Borstal schooling are its recognition that the subject matter to be profitably 
handled must arouse interest, and that studies in history, geography, and government 
can be turned in the direction of teaching citizenship values—all this, of course, 
demanding ingenuity on the part of the instructor. 
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Training in Appreciations and Self-expression. The use of talents in creative 
effort leads to a kind of satisfaction that nothing else gives. If creative ability is 
lacking, development of appreciations in the field of the arts may mean much. 
Music, drawing and painting, modeling, artistic work in handicraft, the drama—all 
offer more than mere recreational values; they are outlets for self-expression and 
foster aesthetic sensibilities that are often underestimated in character building. 
Much emphasis was placed on such pursuits in the Russian communes for young 
offenders—talent was discovered and encouraged, even for professional careers. The 
museum with a rather notable collection of paintings, etchings and other art work 
by inmates was proudly shown. So, too, at the Borstals; the leisure periods and 
“hobby hours” were often given to creative work which found a place in the decora- 
tion of buildings and in exhibits. Volunteer teachers from the outside community 
gave their professional services for training in music and the graphic and plastic arts 
to those who signified a desire for them. It was felt that the direct and indirect 
influence of this kind of training should not be overlooked in a world where appre- 
ciation of the beautiful is often absent, and especially for a group that often has had 
little or no first-hand experience with artistic effort. 

Personal Influences. As we have already indicated, vastly important fundamentals 
in training and treatment are the influences which emanate from those who are in 
charge of the young offender or who attempt in any way to offer treatment for him. 
The mechanized regime of our congregate reformatories apparently largely demands 
the offender’s depersonalization—all must be treated alike; both the inmates and the 
staff look with suspicion upon the introduction of any friendly or even professional 
therapeutic endeavors. And yet in nearly all instances it is the psyche, the ideational 
and emotional life of the offender, that stands most in need of treatment—treatment 
that can only be given through intimate understandings of ideas and feelings. More 
than anything else it is the individual’s personal attitudes toward life that need to 
be re-formed. 

In the Russian communes these reformative influences are expected to become 
active through the offender’s rubbing up against his fellows who, under the new 
opportunities afforded them, have decided to go straight. In Denmark the effect of 
frequent contacts with an understanding and wholesome leader is well recognized, 
and to that end the leaders are most carefully chosen. 

In the Borstals the whole training process and particularly the system of private 
interviews partakes of the nature of psychotherapy, though not designated as such. 
It requires a very capable personnel to maintain this mental hygiene point of view, 
but through self-education, and studying the case histories of their charges, and 
learning by experience and by staff conferences, at which the prime needs of indi- 
vidual inmates are discussed, this high standard of treatment is maintained. The 
heads of the Borstals gave much credit to certain members of their staffs—a Catholic 
priest, a house master, a shop director, a civil engineer in charge of squads at work— 
for their genius in accomplishing much through personal relationships established; 
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and it was evident that the heads themselves devoted a good deal of time to making 
such contacts. 

In this country the clinical experience of modernly trained psychiatrists proves, 
not only the need for treatment of the emotional life of offenders, but also what 
good results can obtain from such therapy. However, the regime of our correctional 
institutions is forbidding for this approach to the problems of offenders. The sooner 
this is altered, the better will be the prospects for less recidivism. 

Discipline. In the training of offenders infliction of punishments for noncon- 
formity and infraction of rules is everywhere sometimes necessary. As one learns 
about the various forms of punishment that are given in this country and abroad, one 
notes anything but unanimity of opinion about what forms are most effective, what 
grades of punishment should be inflicted for different types of offenses, what re- 
sponses are encountered in special personality types. Even if these were known as 
pertaining to the individualization of treatment, we should still have left some ques- 
tions about another factor, namely, the effect of the personality attitudes of the official 
who ordered the punishment. In particular, was he clearly fair and just? One must 
think of the offender’s attitude towards society after he is released, will he be em- 
bittered and become antisocial as the result of the particular punishment, or will he 
have received training thereby that will make him more likely to abide by the rules 
of society? 

Then there is the psychiatric approach to this problem of punishment. Is the 
guilty one an abnormal personality, subject to behavior impulses which he cannot 
control; or has he had an emotional flare-up which practically amounts to a tem- 
porary psychosis? Or, as a much more subtle question which occasionally should 
be answered, is the offender the victim of a masochistic attitude: does he seek 
punishment as an answer to an inner sense of guilt? 

Treatment of Abnormal Personalities. Now we come to one of the most difficult 
problems to be met in dealing with offenders, a problem not solved at all, even by 
the Borstal System. Indeed through not having psychiatric diagnostic studies of their 
offenders the problem is not faced there. Undoubtedly, as elsewhere, the abnormal 
personalities account for a very definite percentage of the failures. The fact is that 
after a diagnosis is carefully arrived at, certainly of one type, namely, the too loosely 
termed psychopathic personalities—better designated. as those who are abnormally 
unstable egocentric personalities—everyone is at a loss to know what to do about 
treatment. The records of recidivism of such individuals show that society would 
best protect itself by their prolonged segregation. Experiments are under way in 
some federal correctional institutions in this country to see whether under very special 
forms of treatment, such individuals can gain enough insight to comport themselves 
better in the prison regime. But how, after such treatment, they will behave when 
again free cannot as yet be predicted. 

About another type, the constitutionally inferior or inadequate, the problem is to 
build them up as much as possible in bodily strength and character. Probably the 
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Borstals do considerable for this class of cases. However, there’ then comes the 
question of adjusting them on parole to conditions which afford them enough satis- 
factions on a simple level so that they will not be so easily tempted to obtain what 
they want by law breaking. 

Treatment on Probation and Parole. Some parts of what we have said above 
apply to treatment of the offender on probation and parole—certainly the points that 
were made about treatment for physical defects and ailments, the utilization of voca- 
tional aptitudes, the development of methods for increasing personal and citizenship 
morale, the needs for recognition and encouragement, and the immense value of 
constructive personal influences. 

The diagnostic and treatment measures undertaken by the Citizenship Training 
School, connected with the Boston Juvenile Court, which boys on probation have to 
attend after school hours, is a unique attempt to supplant the usual formal occasional 
reporting of probationers by an intelligently varied program, including psychiatric 
interviews, aimed at building up the individual and stimulating him to acquire better 
standards and interests. But could such a therapeutic endeavor be successfully 
organized for groups of older youthful offenders? We rather doubt its feasibility for 
them. 

The scheme of using hostels for probationers and parolees who would better live 
away from an old deleterious environment is a matter open to argument. This 
scheme has been thought so well of in English practice that the Criminal Justice Bill 
which, except for the oncoming of the war would probably have been passed by 
Parliament, made budgetary provisions for its extension. There are experienced 
workers with offenders who say it will never do in our country—the risk of placing 
a group of offenders together is too great. That offenders profit so much by living 
in hostels in Denmark is no sign that they would here. 

To our mind the essence of the argument for or against hostels must depend on 
two things: whether or not thoroughly capable leaders for the groups housed together 
could be found; and whether or not the probationers or parolees have had their 
morale built up by treatment measures to the pitch that members of a group would 
in the main be likely to have a good influence upon each other. 

Another question: could we ever in this country, say in a given state, induce 
enough citizens to serve actively in the capacity of advisors and friends to parolees 
so that they might be called upon to anything like the same extent as are the Borstal 
Associates, an offshoot-of the Borstal Association which is the parole agency for the 
whole system? Scattered over England are some thousand of these volunteer asso- 
ciates, known for their good standing in their communities, who are ready and 
willing to work with the parole agents to suggest leisure-time activities and to provide 
social contacts for parolees, as well as to aid sometimes in finding employment for 
them. In connection with this, it should be stated that the head of the Borstal Asso- 
ciation and a parole agent take pains to become rather well acquainted with the 
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offender and to know his requirements and possibilities while he is still an inmate 
of a Borstal. This information is passed along to the Associate, for whom then the 
parolee is not an unknown quantity. Judge Carroll C. Hincks of the federal district 
court in Connecticut, who has been trying out on a small scale this plan of finding a 
friend, besides the parole officer, for parolees, holds the opinion that the idea of 
inducing a considerable body of citizens to serve in such a capacity might well prove 
to be entirely practicable. 
Procnosis 


Prognosis of what and for what? Prediction of parole success of an offender who 
has been in an American penitentiary, according to the Burgess formula?® Prediction 
of what the future conduct of a given offender, say, before the court is likely to be, 
according to the statistically computed formulations of the Gluecks?® Or prediction 
of an offender’s response to an intelligently conceived program of treatment? 

We are convinced that prediction tables with regard to the future behavior of 
offenders, save for abnormal personalities, may receive many upsets if really good 
methods of treatment are established. If not, then prognoses based upon previous 
records of misconduct, etc., may hold true, except as they may stress good behavior 
in prison, for we know that some of the slickest young criminals have sense enough 
to know that demerits count against early parole. 

The really big issue for prognosis is, first, whether the more immediate causal 
factors within or without the offender that have tended to make him offend have 
been diagnosed, and, second, whether these factors can be offset or mitigated by the 
forms of punishment or of training and treatment that are given him under any 
given system in vogue for dealing with offenders. 

Prognosis, then, as in medicine, depends not only on the nature of the malady 
and the constitution of the individual, but also upon the expectancy of remedies that 
can be given him, and in some cases upon his will to recover. For the youthful 
offender prognosis in any instance depends upon what is done to him and for him; 
whether diagnostically based training and treatment is afforded him—on probation, 
in an institution, or on parole. The nature of the therapeutic measures offered and 
the offender’s response to them may very well count most for the prognosis. 


®See Bruce, Harno, Burcess AND LANDESCO, WorKINGS OF THE INDETERMINATE-SENTENCE LAW AND 
THE PAROLE SysTEM IN ILLiNoIs (1928) c. XXX. 
* See Sheldon and Eleanor T. Glueck, Predictability in Criminal Justice (1929) 42 Harv. L. REV. 300. 





























YOUTH CORRECTION: READMISSION 
OF REHABILITATED OFFENDERS TO SOCIETY 


SANFORD BatTes* 


We cannot discuss nowadays correctional or penal methods without soon coming 
to a realization that the method and manner of release into the community of 
offenders committed to institutions, are second in importance only to the quantity 
and quality of after-care-supervision. 

Former Attorney General Homer S. Cummings, in a nation-wide radio address, 
shared with the public an idea that had been growing upon him. The title of his 
talk was, “They All Come Out” and so they do. A few of them feet first but most 
of them prepared for better or worse to resume life in society. It’s a shortsighted 
view of the prison problem which considers only that fatal day in a man’s life when 
he is locked behind the prison bars. An even more fatal day for the public than for 
him is that occasion on which the prison door swings the other way and he emerges 
into the sunlight of reality. Any correctional system which protects the public only 
while the man is safely immured in one of our many Bastille-like prisons, is not 
rendering to the public the full protection to which it is entitled. 

Parole is the name we give to that form of conditional discharge from prison 
which presupposes an ensuing period of control and supervised residence in the 
community. It is the acid test of the success of our penal system. Whether a 
man has been improved or degraded by his prison experience, is not likely to be 
determined until he is tried out in the community. That there are ways of improving 
him, is beyond doubt. His body can be cured of disease; his mind may be cleansed 
uf its delusions; he may be taught the rudiments of a trade and even more important, 
he may acquire the habit of steady and purposeful work. He may be set the example 
of diligence, honesty and fair dealing among men and he may be brought occasionally 
in touch with some of the higher and nobler things of life through the chaplain, the 
school and the library, and he may learn something of the importance of knowing 
how to live with his fellowmen in a democracy. On the other hand, his health may 
be endangered and his energy depleted. He may, without proper guidance or 

*LL.B., 1906, LL.D., 1937, Northeastern University. Member of the Massachusetts Bar. Commis- 
sioner of Parole, State of New York, since 1940. Director, United States Bureau of Prisons, 1930-19373 
Executive Director, Boys Clubs of America, 1937-1940; member of faculty, New York School of Social 
Work, since 1937; instructor, Division of Handicapped, Teachers College, Columbia University, since 
1938. Officer or director of numerous organizations in the field of social work. Author of Prisons AND 


Beyonp (1938). Contributor to periodicals. 
* This address is reprinted in 83 Conc. Rec. 2134 (1938). 
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discipline, sink to the level of those about him who are more degraded than himself 
and he may imitate the slothfulness, conniving, cruelty and pettiness of those around 
him or even above him. 

Parole then, to fulfil its role as the proving ground of a good penal system, must 
inevitably be preceded by a sincere, intelligent and courageous attempt to break down 
some of the age-long traditions of the prison and substitute therefor a genuine at- 
tempt at rehabilitation. The difficulty of this process is recognized by all realistically 
minded people. Helpful and intelligent efforts have been made to elevate the correc- 
tional effort. 

The now historic findings of Dr. and Mrs. Glueck? have been generally hailed as 
demonstrating a considerable lack of success for the reformatory method. Sixty per 
cent of the graduates of a reformatory in an Eastern State slipped back into crime 
within five years from the day of their release. Another 20% had some minor brush 
with the law and only 20% could be placed by these two conscientious investigators 
into the “driven snow” classification. On second thought, however, this finding is 
not as discouraging as it might seem. From the Gluecks’ own figures only a handful 
of the 500 inmates whose cases they examined, could really be called “pure” when 
they came to the reformatory. Their investigations were based upon the situation 
prevailing during World War No. 1 and this and other factors have probably put a 
more unfavorable aspect upon their conclusions than wou!d now be reflected in a 
current study of the same institution. . 

The fact to be here noted is that these and other studies proceed upon the im- 
portant assumption that treatment on parole is an integrated part of the correctional 
process. 

In discussing the prospect of improved handling of juvenile offenders under the 
Youth Correction Authority plan or any other plan which may be proposed, the 
method of release into the community must have prominent place. In fact, it was not 
long after Attorney General Cummings decided that they “must all come out” that 
he sponsored a million dollar WPA inquiry into the whole subject of release pro- 
cedures, and this monumental five-volume work,® completed under the leadership of 
Dean Wayne L. Morse, now reposes in the archives of Washington. An equally 
significant although less ponderous inquiry into the relationship of parole to institu- 
tional treatment, is contained in a pamphlet entitled, “Institutional Treatment of 
Delinquent Boys,” published in 1936. This is Part 2 of a study of 751 boys and com- 
prises Publication No. 230 of the Children’s Bureau of the United States Department 
of Labor. These 751 boys had been committed to five juvenile correctional schools. 
Two of these schools, in the judgment of this writer, were excellently managed 
institutions. It is difficult to see how they could have been any better. I for one do 
not know where I should go to get men to administer boys’ institutions with more 
skill and idealism than Calvin Derrick and Kenyon Scudder. On the other hand, 


2 SHELpon & E. T. GLuEcK, 500 CRIMINAL CaREERS (1930). 
® ATTORNEY GENERAL’s SURVEY OF RELEASE ProcepurEs (1939). Volume 2 deals specifically with the 


parole problem. 
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the other three schools were not so good. One of the disturbing revelations from this 
Children’s Bureau study was that the success of these boys on parole did not strik- 
ingly vary as between the good schools and the bad. The final evaluation of the 
adjustment which these boys made to the general requirements of community life, 
resulted in a rating of generally successful 32°, doubtful 33%, unsuccessful 35°/. 

It appears from the report, however, that in many cases these parole failures did 
not occur immediately but only after a considerable residence back in the neighbor- 
hood where these delinquents were originally produced. This, of course, leaves it 
open to the defenders of the juvenile training schools to say that when these boys left 
their portals they meant to do well, they had been physically, mentally and morally 
rehabilitated, but they could not withstand the temptations of free life on the outside. 
They may be partly right but this study should convince us of two important facts. 
The first is that training in an institution should not be aimed at producing good 
inmates but rather at developing good citizens. Second, that no parole system can 
get the best results unless it recognizes the essential part which social agencies and 
community influence play in such processes. 

The commonly voiced explanation of the failure of some of our juvenile courts 
is that they did not get the full cooperation of the social agencies and no procedure 
for the control or guidance of prisoners released from our institutions can wholly 
succeed except through the understanding and tolerant participation by the com- 
munity. It will not be enough, therefore, for the Youth Correction Authority to set 
up an ideal system of releases based upon indeterminate sentences. It will not be 
enough to hire qualified parole officers or even to appoint first friends or sponsors for 
the paroled youth. A more comprehensive scheme of community effort must be con- 
trived if the readmission of rehabilitated offenders to society is to be accomplished 


with safety. 





YOUTH CORRECTION: 
PERSONNEL CONSIDERATIONS RELATING TO THE 
AUTHORITY PLAN 


Wuuas J. Extis* 


Preceding articles in this symposium have developed the character of the American 
Law Institute’s plan to improve the treatment of youthful offenders through the 
establishment of Youth Correction Authorities. The prospects of this plan for suc- 
cessful operation hinge largely upon the two elements of personnel and finance. It is 
with these two related elements that this article is concerned. 

The chief difference between the Authority Plan and other modern correctional 
programs rests in the centralization of administrative responsibility. All correctional 
facilities serving youth would be utilized by the Youth Correction Authority which 
could alter the treatment of any individual as changing circumstances demand. 
Under existing programs, related correctional functions are in many jurisdictions dis- 
sociated so that needed changes in treatment are difficult unless new offenses are 
committed. The types of personnel needed to perform the services contemplated in 
the model Youth Correction Authority Act are those now considered essential by 
modern correctional programs. 

The staff of an Authority would consist of social workers, psychiatrists, psy- 
chologists, teachers, vocational advisers, and institutional staffs, reinforced and united 
by administrative and executive personnel, research statisticians, sociologists, and 
other specialists. A chart suggesting a possible form of organization for an Authority 
appears on the following page. 

All staff members must be qualified in terms of personality and character, as well 
as through training and experience. 


Tue CENTRAL ORGANIZATION OF A YOUTH CorRECTION AUTHORITY 


The form of organization used to administer a Youth Correction Authority will 
go a long way toward determining the effectiveness of the program. It will influence 
the public’s attitude toward the agency and it will influence the attitude of profes- 


*A.B., 1914, M.A., 1914, LL.D., 1929, Hobart College; graduate study, 1914-1917, Columbia Uni- 
versity; Ph.D., 1928, Rutgers University. Commissioner of New Jersey State Department of Institutions 
and Agencies, since 1926. Past president of the American Prison Congress and of the American Public 
Welfare Association; member of various state and federal committees and commissions in the field of 
public welfare. Author of numerous articles and reports on crime. 
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sional men and women as to whether they will wish to work with the Authority and 
whether they will be content in its service. 

Nonetheless, the central unit need not be large or elaborate. Qualitative considera- 
tions, rather than quantitative factors, are at the heart of the personnel aspects of the 
central organizational needs of the program. 


Jurisdiction of a Youth Correction Authority 

The model bill calls for the creation of a Youth Correction Authority whose juris- 
diction is to be statewide.1 This is essential. Ordinarily it is contemplated that the 
Authority be an independent agency. This is questionable, and the provision may be 


* Yourn Correction Autuority Act (A. L. I., Official Draft, 1940) (hereinafter cited as the “Model 


Act”) 'p. 2: 
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adapted to local requirements. The accompanying comments do suggest that “in 
some states the Authority should be integrated with existing correctional institutions 
instead of being a wholly separate institution.”? In the writer’s opinion, it is prefer- 
able that the Authority be made an integral part of an existing state welfare or 
correctional department.* There are at least two advantages. The cost ought to be 
less. Much less confusion and dissatisfaction should arise than if a new agency is 
created, duplicating existing facilities and in all probability competing for personnel 
and appropriations with older, less glamorous, but equally. essential services. Those 
conditions which warrant establishing the Authority as an independent agency should 
represent the exception rather than the rule. 


The Executive Organization of a Youth Correction Authority 


The model bill proposes that the Authority shall consist of three members, ap- 
pointed for rotating terms of nine years each, who are to be paid salaries com- 
mensurate with those received by judges in the courts of general criminal jurisdic- 
tion. The comment accompanying the text of the bill acknowledges that “there exist 
in certain states strong preferences for a single commissioner in the management of a 
department or other unit of government and that a good case can be made for the 
single head.”® A third alternative method of organization was not mentioned. This 
would vest general responsibility in the hands of a lay board whose members serve 
long overlapping terms and who are empowered to employ a technically qualified 
administrator as executive officer. 


In the fields of welfare, education, correction, and public health, it is all but 
universal to find that career executives prefer to work under lay boards. Competent 
subordinate professional aides also find that the board system provides an atmosphere 
favorable to the rendition of professional service with a minimum of distraction. 

The Youth Correction Authority program seems particularly likely to benefit 
from organization under a lay board with a single administrator. In the early days 
of trial and experimentation, the give and take of lay citizens interested in youth 
problems and keenly aware of the challenge they are meeting provides a spur to 
professional caution while keeping in mind the importance of public opinion. The 
lay board provides a sponsorship to the public. It is a demonstration that the project 
has not been created to invent more jobs. As the program operates, the board pro- 
vides continuing leadership, and with its gradual turnover of membership it furnishes 
new blood without the turbulence of constantly shifting executive leadership. 


? Model Act, comment, pp. 3-4. 

* This would move nearly parallel to the proposal at the federal level, also, as developed by the Judicial 
Conference of Senior Circuit Court Judges. See REPORT TO THE JUDICIAL CONFERENCE OF THE COMMITTEE 
ON PUNISHMENT FOR CRIME (1942). 

“Model Act, p. 5, and comment, p. 7. 5 Id., comment, p. 4. 

°See AM. Prison Conc. PRocEEDINGS, 1941, pp. 58, 74. There are, of course, able adherents of other 
patterns of organization. 
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Personnel Service in a Youth Correction Authority 


A key position in the Authority should be occupied by an individual trained in 
the duties usually assigned in industry to a personnel officer. While personnel prob- 
lems in government, particularly in jurisdictions where civil service methods prevail, 
are different from those in private industrial organizations, the use of skilled per- 
sonnel officers can be as profitable to the public administrator as to the industrial 
executive. 

The Youth Correction Authority is bound to face difficult problems of personnel ° 
relationships and adjustments. The program calls for delicate inter-professional rela- 
tionships and for the close collaboration of professional and non-professional workers. 
The selection of personnel, from the executive officer through all professional and 
non-professional employee classifications, should be on the basis of merit. 

The model bill recognizes the value of the civil service method of recruiting per- 
sonnel and determining their qualifications. But there is a clause in this section of 
the model bill, doubtless inserted to make sure that the program is. safeguarded 
against destructive alteration and control of its job specifications, which seems to hold 
implications threatening a major purpose for which civil service has been created. 
This is the phrase giving the Authority final power to set qualifications for employ- 
ment in its service.” 

Many operating departments would like to have such power. But civil service is 
expected to provide unified personnel management throughout the public service. 
It is perfectly reasonable to let the civil service agency maintain comparable standards 
in comparable positions in different departments. Furthermore, the power to fix 
qualifications can be used to break down standards as well as to build them up. It 
can lead to the diluting of standards so as to limit opportunities to the personal selec- 
tions of the appointing officer. From experience with civil service, the writer sees no 
reason to fear improper pressures from the civil service agency to hold personnel 
standards below a suitable level. This clause may well handicap the Authority in 
recruiting personnel objectively more than it will help by assuring autonomy in 
personnel matters. 


Qualifications for Specific Jobs 

With respect to qualifications for specific jobs, this article does not presume to 
deal. There are ample sources from which to learn what qualifications in the way of 
training, experience, and other attributes the applicants for professional positions 
should possess. The American Association of Social Workers, the National Probation 
Association, the American Public Welfare Association, the National Committee for 
Mental Hygiene and other organizations have publicized widely what it takes to 
qualify as a social worker and as other specialists. Most states have standards adopted 
either by the state department of education or by other accrediting agencies to 
describe the qualifications required of teachers and guidance counsellors. 


™Model Act, p. 22. 
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The American Association of Applied Psychologists is working to establish defini- 
tive standards for clinical psychologists. A similar comment is applicable to the qualifi- 
cations of psychiatrists. The American Psychiatric Association has set up standards 
by which physicians may qualify as psychiatrists, but correctional psychiatry and 
psychology are specialties within specialties. Outstanding aptitude for the high 
duties of working with maladjusted youths should be the sine qua non among the 
tangible and intangible job specifications. 


Finding Personnel 


Perhaps the factor which would create the most problems in the way of personnel 
management for a newly organized Youth Correction Authority would be to find the 
needed personnel. 

Even in normal times this would be difficult enough. Right at the start, the 
Authority would need an especially able staff. Men and women would be needed 
who would be able to make their own precedents and fit the pieces of the operating 
machinery together so that the new program could get under way with a minimum 
of confusion and uncertainty and with a minimum of disturbance to the courts and 
other correctional organizations with whom the Authority must cooperate. 

Almost the only source from which suitable personnel could be recruited to 
initiate the enterprise is the existing correctional system. But this temptation must be 
resisted. Even the best of these agencies have rarely had a surplus of trained person- 
nel able to exercise leadership in a new field, without lowering at least temporarily 
the capacity of the existing agencies to fulfill their responsibilities. While the Youth 
Correction Authority requirements must be met, if the program is to function on the 
basis contemplated by the American Law Institute, it is certainly not desirable to 
staff the Authority at the expense of already overloaded correctional agencies. None- 
theless, there may be no alternative. The training of replacements in an established 
institution may involve less of a shock than to start the new program with an inex- 
perienced staff. 

Consequently, we must look to the other sources. The welfare agencies, whose 
staffs can be diminished while demands for public assistance have moderated, and 
the schools of social work may have to supply the major part of the staff needed to 
conduct the community service activities of the Authorities if and when they are 
created. 

As it is unlikely that this movement will become generally operative until after 
the war, it is possible that the armed forces may be the source for psychiatric and 
other clinical personnel. Specialists in the art of dealing with emotionally disturbed 
and recalcitrant soldiers can easily transfer their skill and interest to the care of 
young civil offenders when the war is over. 

There is ample historic precedent for this expectation. If one reviews the progress 
made in the correctional field in the years following the Civil War, one is struck by 
the number of officers in both armies whose postwar careers took them into the 
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fields of education and penology. They brought a new insight into the circumstances 
which lead men and women to violate the law. Indeed, the Declaration of Principles 
adopted at the first American Prison Congress held in 1870, and written largely by 
men who had held important though not controlling war responsibilities, may be 
cited as one of the earliest endeavors to divert American penal methods away from 
emphasis on offenses into consideration for the offender. The progress of the last 
20 years in many jurisdictions can be traced directly to the fact that personnel trained 
in modern scientific methods of classification as practiced in World War I promptly 
applied their invaluable experience to institutional and correctional problems. 


In-Service Training 


Another essential service in the central unit should be the training program, 
headed by a competent officer. There should be a regular orientation program for 
new professional employees. This training should build confidence in the sensibility 
and efficacy of the modern approach to correctional problems. It should also establish 
the subtle and seemingly minor considerations which control staff rapport and assure 
inter-professional teamwork. 

In addition to the orientation phase of in-service training, staff members should 
be required to participate in organized training and refresher courses. In this way the 
staff can be kept on an optimum standard of quality and the basis laid for growth 
and development of individual members leading to their ultimate promotion. But 
the program is intended fundamentally to hold the standards of care on a uniformly 
high plane. 


Research and Statistics 


Another major division of the central organization should be a research and 
statistics unit, which would be engaged in measuring the activities of the Authority 
and in conducting research studies into the outcome of treatment and in various 
etiological and ecological aspects of the youth-crime problem which might be used in 
setting up preventive activities. All these data should be prepared both as guides to 
action by the Authority and for interpretation to the public. 


Business Administration 


The Youth Correction Authority will have to prepare payrolls, account for moneys 
expended, lease offices, buy equipment, handle money belonging to its charges, and 
perform a wide variety of other business functions. A division of administrative 
affairs must, therefore, be provided in the central unit. 


OPERATING SERVICES OF A YOUTH CorRECTION AUTHORITY 


The Probable Case Load of a Youth Correction Authority 


To visualize, in detail, the personnel needs of the operating services required by a 
Youth Correction Authority, a well-defined conception is needed of how many cases 
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such an agency would deal with and of the various types of treatment involved in a 
rounded correctional program. Accordingly the writer has based his estimates of 
personnel requirements on an unpublished analysis of the way the plan might be 
expected to operate in New Jersey, prepared by the Juvenile Delinquency Com- 
mission. 

According to these data a yearly average of 15 in every 1,000 youths aged 16-20 
years were convicted in this state on charges falling within the intake provisions of 
the Model Act during the latter part of the 1930's. Of these, 30%, more or less, were 
convicted in courts of general criminal jurisdiction, while 709%, more or less, were 
convicted in minor courts. The procedural disposition of these cases was as follows: 


TABLE I 

Disposition of Per cent distribution 

convicted youths All courts General courts Minor courts 
ey 5 sp Kk 4 soba RAED 100.0% 100.0% 100.0% 
Suspended sentence ................. 30.0 11.0 38.0 
SLL Segoe 5 ach ae eae a 23.5 II.0 28.5 
RE ND ois disse ecesveess 15.0 55° 19.0 
EE ee rere e aa.5* 44.5 13.0 
EN a sibinn's 5 o99-6 466.496 9's 9.0* 28.0 1.5 


The items marked with an asterisk represent the cases which would probably be 
committed to a Youth Correction Authority. These cases (those now being com- 
mitted to state institutions or placed on probation plus those sent to local institutions 
by courts of general criminal jurisdiction) represent one third of all convicted youths. 
It is probable that a few other cases might be committed, amounting perhaps to 10% 
of the total. Only an arbitrary guess is possible in this connection. But admitting 
that the figure is highly tentative, it is believed that three eighths of all convicted 
youths represents an acceptable working estimate of the yearly intake of a Youth 
Correction Authority in a state having youth-crime problems similar to those in New 
Jersey. This represents 6 out of every 1,000 young men and young women aged 16-20 
years, the age of intake jurisdiction. 

In discussing the Model Act at the various national and regional meetings of 
professional organizations, it has been more or less agreed that the usual term of 
control will not exceed three years.® In this article, based partially upon these views, 
and partially on experience with the treatment of youthful offenders in the institu- 
tional and parole system of New Jersey, an average duration of custody of ap- 
proximately two and one-half years has been assumed. On this basis, the average 
case load of an Authority in a state like New Jersey might be two and one-half times 
2,200 (the estimated average yearly intake) or 5,500 cases, or 8 out of every 1,000 
youths aged 16-24 years, the range of custodial authority. 


® Model Act, §13, pp. 11 ff. 
® See Nat. Propation Ass’N, DEALING WITH DELINQUENCY, 1940 YEARBOOK, pp. 88 and passim. 
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Another Assignment for the Authority 


In New Jersey (and certain other states) the courts of general criminal jurisdiction 
obtain help in adapting sentences to individual traits of prisoners through pre- 
sentence social investigations made by probation departments attached to the courts. 
Minor courts can make use of these facilities but do so only rarely. In addition, each 
New Jersey county is authorized to operate or to consult diagnostic clinics to aid its 
courts in arriving at appropriate sentences, and the courts of general criminal juris- 
diction can send any offender to an appropriate institution for pre-sentence study and 
classification.1° These devices are of proven value. More intensive and more frequent 
use of them has frequently been recommended. 

To require the Authority to provide the courts with a pre-sentence analysis of 
each youthful offender’s characteristics is in keeping with the purposes of the Model 
Act and would be a socially desirable addition to the Act which judges conscious of 
their responsibilities would welcome. 

If these duties are added to those specified in the Model Act, the Authority would 
be called on to investigate all convicted youths. Perhaps two thirds might also receive 
clinical examinations. This represents three times as many social investigations and 
double the number of clinical examinations than would be required for the basic 
intake. 

This does not mean that the Authority would keep all these youths under in- 
tensive supervision. On the contrary, it seems improbable that the yearly intake for 
intensive service would be very different from that likely to occur under the Insti- 
tute’s own proposal. The pre-sentence investigation, however, would constitute a 
protection against many of the difficulties now being reported by students of the 
treatment furnished adolescent offenders. It would help to identify those youths who 
are likely to interpret their discharge without any definite penalty as the “go ahead” 
signal for new depredations. It would also serve to identify offenders who might be 
led into further misconduct by overly severe or inappropriate treatment. It would 
make sure that judges, as nearly as is humanly possible, fit the treatment to the 
individual instead of to his offense. 


Types of Treatment 


The Model Act contemplates that the youths committed to the Authority shall be 
given treatment as indicated by social and clinical examination. It may be assumed 
that in the majority of cases the treatment will resemble in form that now furnished 
by probation or parole agencies and that in other cases the treatment will be furnished 
in an appropriate institution or in such facilities as youth hostels or work camps. 

It is expected that all professional groups will participate in treatment as well as 
in diagnosis. The clinicians, including the physicians, psychologists, psychiatrists, and 
educational advisers must provide treatment along with the social workers and the 
institutional staff. 

ON, J. Rev. Stat. (1937) §2:192-1.1-1.2. 
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The story of a youthful offender recently discharged from parole in New Jersey 
provides an example of this kind of cooperative treatment. On admission to a 
reformatory, he received thorough classification and study, which revealed that he 
had been maladjusted and delinquent over a considerable period before the authori- 
ties decided to press charges against him. His family background, school history, 
work record, and recreational interests were all unfavorable. He was boastful and 
sullen but this, the psychiatric and psychological examinations indicated, was a front 
for a discouraged and depressed attitude toward a world which seemed to give much 
to others and little to him. He was partially crippled by a bullet wound. During 
his institutional stay, psychotherapy lessened his mental instability and helped 
teachers to overcome educational deficiencies. From job assignments and vocational 
counsel, he found work which he enjoyed doing which he could carry over into the 
community. He received thorough orthopedic treatment. After parole, intensive 
service was required to persuade him to keep up his orthopedic treatments and to 
prevent him from becoming discouraged. At least once during the parole process, 
he returned to the institution for adjustment. Now he is in the parachute branch of 
the army, a fact which sufficiently describes his physical and mental health. This 
case illustrates what is meant by “individualized study and treatment.” 

No one can classify in advance the forms of treatment an Authority would pre- 
scribe, and how many youths would be under the care of each type of facility, but 
the daily average number of youths under the care of existing correctional services 
may furnish some clue as to what might be expected under the Authority’s unified 
program of classification and treatment. 


TABLE 2 
Average daily case load 
of present facilities Number Per cent 
Total number of youthful offenders* .....................--. 5,075 100.0% 
es So re cacnagaivn athe santas athiyhrodeyats 4,200 83.0 
LG aes stone 5y's sk 5044044, 5o 00k TSK eID IRS 3,000 59.0 
RE ORT eer ere a mmee rer ee ete eT 1,200 24.0 
SIRUNIARLENERINIS Beretta Sok: iss ins be insane wes a ota ea 875 17.0 
I ois 6 06 Fgh hw 8 VG SOE Saw oT RRR Me 50 1.0 
RIS ee errr Tee eee e ee eee ee 825 16.0 


* Persons convicted before attaining the age of 21 years. 


A Summary of Intake and Case Load Probabilities 


To summarize the observations thus far made, it seems probable that the Author- 
ity would have an intake rate of approximately 6 youths per 1,000 persons aged 16-20 
years annually and an operating case load of 8 youths per 1,000 persons aged 16-24 
years. Twenty per cent would be undergoing institutional care (including those in 
work camps) while 80% would be cared for in the community (which includes those 
living in supervised hostels but working in the community). 

If the pre-sentence investigations become a function of the Authority these would 
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be required in nearly three times the number of cases accepted for active supervision. 
Preliminary clinical examinations might be called for in two thirds of these cases. 

In the following table the estimated yearly intake and the potential average case 
load of Youth Correction Authorities in states of varying population levels have been 
computed to aid the reader in applying these estimates to his own state. 


TABLE 3 
EstIMATE OF YEARLY INTAKE AND AVERAGE CasE Loap oF YouTH CorrEcTION AUTHORITY 
AccorDING To STATE PopuLATION 


Population of state Age Yearly Average Preliminary investigations 

Total 16-20 intake case load Social Clinical 
eee 45,000 275 675 750 500 
1000/0000... 3.655. 90,000 550 1,350 1,500 1,000 
SO ee 135,000 800 2,025 2,250 1,500 
OOD GOO) cso. 58.6565: 180,000 1,075 2,700 3,000 2,000 
ago0poo.......... 225,000 1,350 3,375 3,750 2,500 
3,000,000.......... 270,000 1,625 4,050 4,500 3,000 
3,500,000.......... 315,000 1,900 45725 5,250 3,500 
gpeopee.......... 360,000 2,150 5,400 6,000 4,000 
epeepee.......... 450,000 2,700 6,750 7,500 5,000 
WebOO00.......... 675,000 4,050 10,125 11,250 7,500 
10,000,000.......... 900,000 5,400 16,875 15,000 10,000 


With these data in mind, it now becomes possible to estimate the size of staff 
required to operate a Youth Correction Authority in a state having youth-crime 
problems like New Jersey. 


The Size of the Social Work Staff 

From the standards of effective service evolved by years of operating experience, 
and from material promulgated by such agencies as the American Association of 
Social Workers, the American Public Welfare Association, and the National Proba- 
tion Association, it is a simple matter to compute the number of social workers 
required to perform the duties called for in the conception of the work of a Youth 
Correction Authority utilized in this article. 

In making the basic social investigations, the maximum monthly load which can 
reasonably be placed on one worker is 25 complete investigations. Pauline Young, in 
Social Treatment in Probation and Delinquency expresses the view that, if a really 
adequate body of social data is to be assembled, not more than 15 investigations per 
month should be assigned to one worker. In the case of a Youth Correction Author- 
ity program, however, it is believed, without suggesting that Miss Young underesti- 
mates the volume of work possible per individual, that a larger number of investiga- 
tions may be looked for because in many instances social agencies will have already 
accumulated much basic information which can be turned over to the Authority’s 
worker. In this article, a figure of 20 investigations per worker per month has been 
used to calculate probable staff needs. 


12 SoclaL TREATMENT IN PROBATION AND DELINQUENCY (1937) 178. 
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In addition, for the guidance and training of cases under care in the community, 
the full-time services of one social worker would be needed for each 80 cases. These 
workers, together with their colleagues who are attached to the clinic, are responsible 
for carrying on as well as planning individualized programs. Such a case load is, 
again, somewhat higher than is considered desirable in many quarters. In New York 
State, the statutory maximum per parole officer is 75 cases. 

This case load has been determined by the following procedure: 

An individual parole or probation officer can make an average of 200 half-hour 
interviews per month within a time period reasonably close to the usual working 
hours of professional and white-collar workers (though, of course, he cannot expect 
to keep regular hours of work). This allows time to prepare reports, consult 
superiors, and perform other duties which are common to such workers. From ex- 
perience, in the operation of the New Jersey parole system, it has been found that 
60% of a parole officer’s visits are made to persons other than his charges, and only 
40% involve interviews between the officer and individual parolees.1? Since 40% of 
200 is 80, this represents a case load per officer which permits a decent professional 
performance, although, ideally, perhaps a figure as low as 50 or 60 might seem 
desirable. 

The writer assumes that, as in the best probation and parole practice, the Author- 
ity would modify its supervision as adjustment proceeded toward a satisfactory con- 
clusion. It is just as important to know when to omit non-essentials and when to 
withdraw gradually from a situation as it is to make sure that nothing significant has 
been overlooked. Nothing is more stultifying to welfare progress than inability to 
differentiate between cases where problems are deep-seated and those cases where 
search for such obscure causes obstructs the application of appropriate treatment. 

To head this organization, it is believed that there should be a director of com- 
munity services, with two assistants, one in charge of preliminary investigations and 
the other in charge of case-work treatment. In addition, there should be approximately 
one case supervisor to every 10 case workers. Clerical staff in the ratio of two clerks 
and stenographers to every three professional attachés must also be provided. 

The following table summarizes the social work staff believed necessary to make 


** The following table represents the analysis of one month’s interviews conducted by New Jersey 
parole officers on which these observations are based 


Total interviews Per cent of interviews 
MN See Steet o's aisle a Sie 5 6 au bs o Gs Ss MRED KSAC SNS COSTA DSO SS eee dewwes 100.0% 
UES ST eo oo 1 RS rr ar se 40.0 

RED MEINE rece ee RAE se bie Ba aS Fs ie ois Sloe bs abs beeen Sed kde FER MEE 21.0 
RAD MEER ED Bee eis asks is iaelv aap in nis Sa SSS RS Whose SRA SOROS SS ws 19.0 
NOLO AERVE MUMS MEUEIE IES Pos ooo ook 8 Wo a'e 5.6 406 S50. 016 8G Wiel niv oles o-w wie loRiele io 60.0 
SU AAta IE Oe MRR MORETTI 9 85 3G 6s nwa’ Sas So's aS owas Abe ealeweeaeeKars 14.5 
rit MI PETRA CES for Sees ic els cic oh te bios nie eo ds eR WS Sees eawe wR OS 13.0 
Wath achools, Clergy, atid soctal AGENCIES... 6... oc cc ics e sce seccesccese 7.0 
UAE EME FE Ears Aho le ais is eb cin a Sis vb See aloes Ee veneer dak 5.5 
UMMM ELE Par eet oss 4 Ais oe Sihis & RBIDSs MIIES 6A Oe Ran eibeca 5.0 
SU RiaD AEE MRMRID 5s Sins en A ee Winks wx ah Seat Sosce Siewe A ube wae leis 4.0 
PRCA ERTIOMIR rican ose pire Sins Gace Amu aswode ua owoh das AhE ea UeeR 11.0 
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intake investigations and to provide supervision of individuals receiving treatment 
in the community with case loads of varying proportions. 


TABLE 4 
SoctaL Work PERSONNEL 
For Investigations For Supervision 

Yearly Average 

number Size of staff number Size of staff 

of cases Total Professional Clerical of cases Total Professional Clerical 

ee. 2 2 I Ea50..... 27 18 9 

1,000.... 6 4 2 2500... (SA 36 18 
aeo.... 32 7 4 s50.... 53 26 
2,000.... 14 9 5 5,000.... 103 69 34 
ag00.... 19 II 6 6,250.... 130 87 43 
3,000.... 21 14 7 7,500.... 158 105 53 
4,000.... 28 19 9 10,000.... 207 138 69 
5,000.... 34 23 II 12,500.... 262 175 87 
97,§00.... 52 34 17 18,750.... 390 260 130 
T0;000.\s:... 72 48 24 25,000.... 525 350 175 





Existing facilities for community supervision of offenders vary as widely from 
state to state as can be imagined. In virtually all states, some additions to existing 
personnel would be essential. 

At the present time, there are approximately 140 probation officers and 36 parole 
officers in the service of the county and state agencies in New Jersey. These workers 
supervise offenders of all ages. From studies of probation and parole case loads, 
however, it is possible to estimate that roughly one fifth of the probation service 
and between one fourth and one third of the parole service is applied to youthful 
offenders. This represents the equivalent in time and effort to the full-time services 
of approximately 45 individuals, one third fewer than the minimum number esti- 
mated as needed to operate the social services of a Youth Correction Authority 
according to the Model Act. 

If it should be decided to require individualized pre-sentence study of all youthful 
offenders, dealt with by minor courts, a much greater staff increase would be 
required. 

The desirability of staff increases proportionate to those suggested above is not 
contingent upon the adoption of the Youth Correction Authority plan. On the 
contrary, they are believed by many observers to be overdue in any event. Whether 
or not the Youth Correction Authority program goes into effect, there are many 
sections of the country where it is vitally important to add to the number of qualified 
probation and parole officers to bring case loads down to manageable proportions. 
And in New Jersey it has already been recommended that the sentencing practice 
code be amended to call for mandatory pre-sentence study in all criminal cases in 
which the defendant is under the age of 21 years. 

The conclusion to which this points is that the Youth Correction Authority plan 
does not require more or fewer social workers than are desirable for the community 
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aspects of a balanced correctional program serving the special needs of the youthful 
offender. The program, however, would call for a larger staff than legislative sanc- 
tion and appropriations have permitted existing agencies to recruit in most states, 
Perhaps, a Youth Correction Authority might function somehow with a smaller 
social work staff than this article recommends. But, in organizing such an agency, 
it would be hazardous to begin with too small a staff. If the standards of the Model 
Act are to have an adequate chance of fulfillment, adequate staff must be provided 
at the outset. 


The Personnel Needs of the Clinical Services 


The classification programs of New Jersey institutions and the mental hygiene 
clinics operated by the state hospitals provide suggestions as to the organization and 
personnel for the clinical services of a Youth Correction Authority. 

It has been assumed that each youth committed to the Authority will receive a 
clinical examination. This examination should consist of four parts. One should be 
a physical examination. Another should be an interview with a psychiatrist. The 
third phase should consist of an examination and diagnostic interview between the 
offender and a psychologist. The fourth phase should consist of an interview with a 
guidance counsellor. After these interviews had been completed, and summary 
reports compiled, a conference of these four specialists and the social investigator 
studying the case should be held at which a preliminary treatment program would be 
agreed upon. 

In addition to these preliminary examinations, periodic examinations of indi- 
viduals under continuing treatment would be needed. 

In estimating the size of clinical staff required, it has been assumed that one 
clinician can deal with 700 diagnostic cases per year, and that for the periodic 
re-examinations and consultation service, one clinician in each specialty per 1,000 
cases under care represents an appropriate ratio. The clinical staff required for case 
loads of various sizes can therefore be estimated as follows: 


TABLE 5 
CuinicaL Starr REQUIREMENTS 
Preliminary Clinical staff Supervisory Clinical staff 
examination Total Professional Other service Total Professional Other 
re 5 3 2 1,250 5 3 2 
eee 9 6 3 2,500 9 6 3 
SS babe x ses 9 6 3 3,750 18 12 6 
PSG v.95 a4 © 13 9 4 5,000 23 15 8 
RIGOR ities 18 12 6 6,250 27 18 9 
ROOD vis, oaks 20 12 8 7,500 36 24 12 
eee 27 18 9 10,000 45 30 15 
Meee 33 21 12 12,500 54 36 18 
ae 50 33 17 18,750 85 57 28 


Ae go 60 30 25,000 113 5 38 
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The staff should be headed by a clinic director with an administrative assistant. 
One member of each of the three basic services should have the rank of chief and 
should have some administrative policy-making duties, within the general limitations 
of organizational policy. In view of the importance of speed and clarity in the clinic’s 
work, it is imperative that there be a clerical staff proportionate to the professional 
staff. 

No provision is made in these estimates for the employment of medical examiners. 
It is contemplated that this service would be arranged by agreement with local 
medical societies, or with individual health agencies or physicians, on a fee basis 
unless arrangements could be made for an existing hospital or medical clinic to 
provide this service without cost to the Authority. 

The Authority cannot be satisfied merely to find out what is wrong with its wards. 
It must correct, in so far as is possible, the conditions causing them to deviate from 
accepted behavior patterns. If there is a physical problem, medical, surgical, and 
dental care must be provided. Youths with emotional and related problems must 
receive psychotherapy. Advice and guidance in the educational and vocational adjust- 
ment problems of the Authority’s wards must frequently be called for. Supporting 
the treatment services and alertness to their need is part of the social worker’s job. 
But the treatment itself is a job which clinical specialists must share. 


Personnel Needs in Institutional Service 

Although it is unlikely that more than one fifth of the youths under care of the 
Authority at any one time would undergo care in institutions, the institutional 
program (including work camps) is by its very nature the most complex and costly 
of all the features of the Youth Correction Authority program. 

The institutions serving the Authority must provide, after classification, a widely 
diversified training program which will build on the character assets of individual 
offenders. They must instruct them in work habits and give foundation training in 
useful occupations (the duration of custody is usually too short to furnish complete 
courses of vocational training comparable to those offered by vocational schools in the 
community). They must endeavor to repair deficiencies in general education, pro- 
mote religious feeling, arouse constructive recreational interest, and perform such 
other services as are needed to fit each youth, boy or girl, to return to the community 
and live there on a better plane than would have been possible without the institu- 
tion’s training. 

Obviously such institutions need personnel of exceptional merit. The teachers, 
vocational instructors, work supervisors, and custodial officers who come in contact 
with the individual offenders must be qualified unusually for work with young men 
and women not merely in terms of training but, as was said earlier, in terms of their 
own natural capacity for exercising constructive leadership over youth and in the 
social outlook they have acquired in their experience with life. 

In institutions meeting these standards, the ratio between number of inmates and 
number of employees must be relatively narrow. In the New Jersey institutions 
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which might serve a Youth Correction Authority there are but five inmates to every 
employee. Although these ratios include some employees who ordinarily do not 
come in contact with offenders except casually, they suggest the main point that in an 
institution designed to render the type of treatment the American Law Institute 
believes to be desirable, there must be enough employees to assure individualized 
attention in fact as well as in theory. 


Summary of Staff and Organization Proposed 
The personnel of a Youth Correction Authority, as envisaged in this article would, 
therefore, consist of something like the following organization. 
TABLE 6 


PosstnLE PERSONNEL NEEDS FOR YOUTH CorRECTION AUTHORITY IN STATES OF TYPICAL 
PopuLaTION CHARACTERISTICS 


SMALL STATES MEpIuM SraTEs Popu.ous States 
(under 1,000,000 (App. 2,000,000 ( App. 4,000,000 
Employees population) population) population) 
Minimum Maximum Minimum Maximum Minimum Maximum 
ere 100 110 210 250 400 440 
Central Administrative Unit..... 9 12 20 27 30 38 
Executive officer or officers... .. I 3 I 3 I 3 


Heads of administrative divisions 

(coordination of services, per- 

sonnel and training, research, 

business administration) .... 2 2 4 4 4 4 
Other professional staff (statis- 


ticians, sociologists, etc.) ..... _ -- 2 3 5 7 
Non-professional staff—clerical. 2 3 5 7 10 12 
Non-professional staff— 

ES ee eee 8 10 10 12 

Community Service Division..... 254% 344 71 go 124 151 
Divasion head ............... yy, es * 4 a: I I I 
Assistant division heads....... — — —_ I 2 2 
(Clase Saperviegts ............. I 2 4 5 6 8 
Gocial workers ............... 14 18 38 47 65 80 
Clerical—stenographic aides.... 10 14 28 36 50 60 

Clinical Division ............... 10% 14% 21 37 41 51 
Division head ............... “Y a. 2 I I I 
Chiefs of special services....... -- 3 3 3 3 3 
err res 2 2 3 6 7 9 
are ere 2 2 3 6 7 9 
Educational and vocational ad- 

PE SS awh ee Ke Bad SSi< 4 2 2 3 6 7 9 
Clerical—stenographic aides... 4 5 8 15 16 20 

Institutional Division ........... 50 50 100 100 200 200 


The organization of the institutions which would serve a Youth Correction Authority is 
too intricate and too flexible to permit a breakdown by major job classification. Teachers 
in vocational and academic subjects, recreation and group work leaders, counsellors, work 
supervisors, dietitians, and custodial officers are among the job types to be provided. 

* As these estimates are at best conjectural, the totals are given only to the nearest multiple of 10. 
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These estimates are believed to be equally valid with respect te the number of 
practitioners of each specialty which a Youth Correction Authority serving the case 
load assumed in this article would require, whether the services were administered 
directly by the Authority or were performed by other agencies subject to the main- 
tenance of standards set by the Authority. The Model Act, it will be remembered, 
permits either of these alternatives.’ 

One other comment might be made about these estimates. Although the staff 
needed for an Authority falls naturally into the three divisions of community services, 
clinics, and institutions, the operating requirements would probably lead to the estab- 
lishment of administrative districts.1* The staff of a district office would consist of a 
“community service unit” and a “clinical division unit.” The former would consist 
of a case supervisor and an average of ten case workers. The latter would consist of a 
psychiatrist, a psychologist, and an educational counsellor. 


The Cost of the Youth Correction Authority Program 

To operate a Youth Correction Authority program even on the more costly of the 
two bases described earlier does not involve any very great amount of money as 
public expenditures are contemplated nowadays. As is suggested in the following 
table, in states like New. Jersey the cost might range from $990,000 per year if the 
minimum burden estimated is placed on the Authority up to $1,100,000 if the added 
tasks proposed in this article are assigned to the Authority. 

TABLE 7 


PosstnLE Cost oF YoUTH CorRECTION AUTHORITY IN STATES OF TYPICAL 
PopuLATION CHARACTERISTICS 


SMALL STATES MEpIuM STATEs Poputous STATES 
(Under 1,000,000 (App. 2,000,000 (App. 4,000,000 
population) population) population) 

Cost Item Minimum Maximum Minimum Maximum Minimum Maximum 
Grand Total $242,500 $275,750 $540,000 $642,500 $990,000 $1,100,000 
NEARS a os. Sa ee eo 175,500 204,500 396,000 477,500 715,000 795,000 
LS AOI PEACE 67,000 71,250 144,000 165,000 275,000 305,000 
Central Administrative Unit 25,000 27,000 58,000 75,000 90,000 100,000 
eee se 18,000 19,500 43,500 56,500 70,000 75,000 
oS SE 7,000 7,500 14,500 18,500 20,000 25,000 
fs Se Ae 3,500 33750 7,250 9,250 10,000 12,500 
Galera. 268. nin ae 3,500 33750 7,250 9,250 10,000 12,500 
Community Service Division 60,000 80,000 167,000 220,000 275,000 350,000 
WOMNEICB oss. hoes eeu es 47,500 65,000 132,500 175,000 225,000 280,000 
Nin 2 Re ere eae 12,500 15,000 34,500 45,000 50,000 70,000 
se 7,500 19,600 22,000 30,000 30,000 40,000 
| ee 5,000 5,400 12,500 15,000 20,000 30,000 
Clinical Service Division.... 37,500 48,750 75,000 107,500 150,000 175,000 
DRIETEES! oc cc hoeeemaes 30,000 40,000 60,000 86,000 120,000 140,000 
dere eee 7,500 8,750 15,000 21,500 30,000 35,000 
ERNE 56 Sap ayente’ 5,000 5,750 10,000 14,000 20,000 22,500 
| 2,500 3,000 5,000 7,500 10,000 12,500 
Institutiona! Services ...... 120,000 120,000 240,000 240,000 475,000 475,000 
LoS erce seer 80,000 80,000 160,000 160,000 300,000 300,000 
ae ee a ereg re 40,000 40,000 80,000 80,000 175,000 175,000 
00 Ree ee aaa 12,500 12,500 25,000 25,000 50,000 50,000 
| ara 27,500 27,500 55,000 55,000 125,000 125,000 


“Net expenditure in excess of food products raised by wards of the institutional system. 


*8 Model Act, pp. 22 ff. ** 7d. at p. 22. 











720 Law aNnp ConTEMPORARY PROBLEMS 


But these expenditures are not net increases over existing expenditures. And the 
increases can be justified even without creating the Youth Correction Authority. As 
nearly as can be estimated, the care of youthful offenders in New Jersey now costs at 
the rate of $700,000 per year. The increase amounts, on the minimum basis to 
$290,000 or seven cents per capita, and on the maximum basis to approximately 
$410,000 or ten cents per capita. 

These estimates, both of number of employees and costs, are tentative. They may, 
however, serve as a basis for visualizing the form and structure of Youth Correction 
Authority, even though they might prove to be wide of the mark should an Authority 
attempt to operate according to them. 


RECAPITULATION 


This article on personnel aspects of the Youth Correction Authority program has 
endeavored to demonstrate the personnel likely to be required to perform the services 
called for in the Model Act in which the American Law Institute’s plan for the 
establishment in each state of a Youth Correction Authority has been presented, 

To summarize, the chief effects of the plan would be to place under the jurisdic- 
tion of a unifying agency all youthful offenders now committed to state or to local 
institutions or placed on probation. The scope of the plan might well be enlarged to 
provide for pre-sentence study of all adolescent offenders convicted in minor courts 
or in courts of general criminal jurisdiction at least to the extent of providing for pre- 
sentence social investigations with the possible supplementation of social findings 
with clinical diagnoses in a considerable number of cases. 

To undertake these responsibilities in states like New Jersey, an increase over the 
personnel of agencies now serving youthful offenders in the community and in 
clinical personnel of from 20 to 50 case workers and perhaps 20 clinical attachés 
would be required at a cost of from $300,000 to $400,000 per above the present 
expenditure level. 

Are these estimates applicable to states other than New Jersey? The reader will 
have to judge from his knowledge of conditions in his own state. Their reliability 
in application to other states will depend upon the extent to which the youth-crime 
problem there is comparable to New Jersey’s youth-crime problem, and upon the 
type and quality of facilities already available on which to build. 

After all, the Model Act is something like an architect’s drawing. It presents a 
picture of the contours of the structure it is hoped to erect. But each prospective 
builder has to adapt the structure to the place where it is to be erected, and until this 
is done specifications and detailed drawings can only be considered as tentative 
and approximate. 

In formulating the Youth Correction Authority plan, the American Law Institute 
has given evidence, if any were needed, that the members of the American Bar are 
alert to their social obligations and that they, with other citizens, are determined that 
legalistic encumbrances shall not interfere with the speedy and appropriate adminis- 
tration of justice under the law. 
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THE YOUTH CORRECTION AUTHORITY IN 
THEORY AND PRACTICE 


Cartes L. Cuute* 


An objection to this topic might fairly be registered; all of this discussion of the 
Youth Correction Authority model act must necessarily be theoretical, inasmuch as 
the plan is as yet nowhere in action. However, I shall endeavor in my article to 
discuss the proposal from a practical viewpoint, based on many years’ experience 
working for the enactment of laws and observing their operation in many states and 
in the federal system—laws whose entire purpose like that claimed for the model act 
is “to protect society more effectively by substituting for retributive punishment, 
methods of training and treatment directed toward the correction and rehabilitation 
of young persons” [and older ones too] “found guilty of violation of law.”? 

It is the usual thing for those who believe that there are serious practical difficulties 
inherent in the proposal to start off with the statement that the purposes of the 
legislation are wholly commendable and in line with those of our improving proba- 
tion, parole, socialized courts and correctional institutions laws. But the query 
naturally arises, why not continue to develop and implement these agencies of indi- 
vidual rehabilitation instead of proposing entirely new and conflicting machinery, 
for that is what the act attempts to do. 

What are the practical purposes of the act? As I see it, they are three: (1) To 
remove the actual sentencing function from the courts, where it has always been, 
and to give it to a new type of state board to be created. 

(2) To confer upon the proposed new board full power of treatment, including 
investigation and diagnosis, sentence to prison, or any other form of treatment, in- 
cluding “supervision” which is to take the place of probation and parole as now 
authorized in. the laws of nearly all states, and final discharge or termination of 
treatment, without any of the restrictions now imposed. 

(3) To authorize the new board, when and if sufficient funds are made available 
to it, to establish and operate new institutions and various other facilities of treatment. 


Let us examine each of these practical objectives from the point of view of, “will 
it work?”, 


* A.B., 1904, Oberlin College; A.M., 1910, Columbia University. Executive Director, National Proba- 
tion Association, since 1921. Secretary, New York State Probation Commission, 1913-21. Author of 
numerous articles, pamphlets, and reports. 

* Youru Correction Autuority Act (A. L. I., Official Draft, 1940) §1. 
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TRANSFER OF THE SENTENCING FUNCTION 


The model act would deprive courts of all power to sentence persons under 21, 

except the most serious offenders requiring life imprisonment or death, and ex- 
cept also minor offenders who may be fined or sent to jail for up to thirty days, 
What is back of this proposal? The belief, repeatedly expressed by proponents of the 
act, that the courts are inherently unfit agencies to determine sentence or admin- 
ister treatment and should be limited to the sole judicial function of deciding guilt 
or innocence. If that is the purpose, as has been stated, it must be admitted that 
it is very inconsistently and arbitrarily carried out in selecting this limited though 
important group for corrective treatment and excluding all others. By making 
the selection dependent on the extent of the penalty prescribed by law, the act 
follows the outworn principle of making the punishment or treatment dependent 
upon the crime, rather than the character and needs of the offender or on the pos- 
sibility of his reclamation, or on the fundamental need that society be protected from 
his continued offending. The small but important group of those who may be 
sentenced for life, varying in size from state to state, is excluded. Everybody knows 
that “sentenced for life” does not necessarily mean life. The very large group of 
those whom the judge may fine or send to jail up to 30 days is excluded. Nothing is 
done for them though they may be potentially serious offenders urgently in need of 
corrective treatment. These two groups, the possible lifers and the so-called petty 
offenders, are even excluded, under the express terms of the act, from being given a 
suspended sentence or probation, although this treatment may have been authorized 
under previously enacted laws. Instead, what seems to me like a new principle in 
American jurisprudence is introduced, namely that after conviction of an offender of 
a lesser crime the judge may “discharge him unconditionally.” Nothing of course is 
done for youths under 16 or for those who have passed their twenty-first birthday, and 
nothing is done by this act for anybody until he has gone through the criminal mill 
and stands convicted of a serious crime. 

Of course it is frankly stated that the act is experimental, a start in the right direc- 
tion, with due concession to public attitudes toward serious and older offenders and 
the danger of overloading a single state authority with too many so-called “petty 
offenders.” 

The discussion of this arbitrary and unscientific limitation of cases which the 
courts are required to turn over to the authority in the comments of the official draft 
is of interest.? It is admitted that the selection “departs from the fundamental philos- 
ophy of the act” and that in certain types of cases, for practical considerations, it is best 
“to leave with the judge a choice of committing or not.” And this rather specious 
statement follows: “The act as proposed leaves with the trial judges almost exactly the 
same discretion in the sentence of guilty youths that they possess respecting sentence 
of adults; the only real change is that when a judge would send an adult to prison 
or place him on probation he must commit a youth to the Authority.” Of course in 


? Id. at pp. 12-15. 
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the great majority of serious offenders the only discretion the judge now has is to place 
on probation or send to a penal or correctional institution. In the youth cases the judge 
is deprived of all discretion. If the new plan of sentencing is necessary for youth 
offenders it should be equally necessary for all others. In the opinion of many, 
if a new youth sentencing board is to be set up, a more desirable method of limiting 
intake would be to leave the preliminary, exploratory treatment of probation where 
it now is, with the courts, and trust the judges to the extent of allowing them, after 
investigation, to select the cases which in their judgment can best be treated by such 
a board. The plan of leaving probation to the courts was incorporated in the only 
Youth Correction Authority Act yet passed, that of California,? and was proposed for 
acts in Illinois, Pennsylvania, Wisconsin and other states, also in the new proposed 
Federal Corrections Act,* which also incorporates the principle of discretionary rather 
than mandatory commitment to a youth board. Both of these departures from the 
model act, however, are contrary to its theory that sentencing and treatment should 
be removed entirely from the judges because they are not competent to prescribe 
treatment. I shall refer again to the status of probation under the proposed act. 

Even if we grant, for the purpose of argument, that sentencing should be 
removed from the courts and that limiting the benefits of the act to a part of the 
youth group is desirable on the basis that “half a loaf is better than none,” it is still 
necessary to convince ourselves that the proposed sentencing and treatment board 
will do a better job than existing agencies do or can be made to do. Obviously this 
is in the realm of speculation, but long experience indicates that a state board 
appointed by a governor may or may not be as well qualified, or command public 
confidence to as great an extent, as do the average of judges; depending on whether 
it is possible to eliminate politics in appointments to the board and establish criteria 
of training, ability and honesty for the members and staffs who must perform the 
arduous task of sentencing and controlling the treatment of the youth offenders of 
an entire state. 

The proposed act provides for the appointment of a salaried board of three persons 
by the governor. It suggests but does not formulate qualifications of the members, 
but it has so far proved impossible to prescribe such qualifications in a law. Youth 
Correction Authority bills have been introduced in the legislatures of New York, 
Rhode Island and elsewhere providing for appointments to the Authority by gover- 
nors without any effective restriction whatever. Obviously the danger in many states 
of appointees who are politically but not otherwise qualified, is very great, greater 
than in the case of judges and many other state boards because admittedly the entire 
success of this plan is conditioned on two factors: a highly qualified board and a 
well-trained and adequate staff to carry out its really tremendous responsibilities. 

® Calif. Laws 1941, c. 937. 

* Draft of an Act Recommended by the Committee to Provide a Correctional System for Adult and 


Youth Offenders Convicted in Courts of the United States, REPORT TO THE JUDICIAL CONFERENCE OF THE 
CoMMITTEE ON PUNISHMENT FoR CRIME (1942) 14. 
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This leads to a discussion of the second important objective of the act: to center 
in the proposed state board full power of determining and supervising treatment and 
termination of treatment for all youths committed to it. A mere statement of the 
duties and powers conferred on the proposed board with respect to the youths com- 
mitted to it, indicates that they are almost unlimited. These are summarized by 
Leonard V. Harrison, one of the drafting committee, as follows: “Under this plan, 
the sentence determining function and treatment administration would be con- 
solidated, with undivided responsibility for the diagnosis, specification of treatment, 
and continuous investigation of the efficacy of treatment applied to each youthful 
offender from the beginning of the treatment to the end. . . . The powers of the 
Authority are made commensurate with the responsibilities imposed.”® Those powers 
are judicial, diagnostic and administrative. They involve for all youths in the pre- 
scribed group, selection or approval of the place of detention, mental examination 
and social investigation, periodic re-examinations which must be made at least every 
two years, power to commit to any institution or to place under supervision before 
or after commitment (probation or parole), or to use any other form of corrective 
treatment, control or supervision during treatment, with power of final discharge at 
any time. The Authority may continue its control without any check whatever until 
the age of 25 in most cases, and thereafter may continue it for any number of suc- 
cessive five-year periods if the court, after a hearing, approves of each extension of 
authority. Incidentally, this concession to the wisdom of the court in giving it the 
power to decide continuances, is rather inconsistent with depriving it of all discretion 
upon first commitment. 

I am not opposed to lodging these powers and duties in some authority. In fact, 
I think they are all necessary and a part of modern correctional practice. It has been 
demonstrated that they can be exercised successfully by properly equipped courts and 
state boards. What I do object to is the placing of all control over individuals in the 
hands of a single board of uncertain qualifications and equipment, subject only to a 
limited and deferred right of appeal to the courts. This may bring about uniformity 
and efficiency, but so does any dictatorship. I believe that experience has shown that 
discretion as to treatment conferred for different purposes upon several coordinated 
authorities can bring about unity of treatment with less danger of misuse of arbitrary 
power over the individual. But of this more later. 

The youth offender group will be a large one in every state, even with the limita- 
tions imposed, and within it are many of our most difficult and serious criminal cases. 
The number of new cases to be dealt with under the act in New York State, for 
example, is estimated at 7,500 each year; in Massachusetts about 3,000. If the period 
of control averages no more than two years, the entire case load would be twice those 
figures after two years. Obviously a central board cannot do this work; even the 
decisions and re-decisions as to treatment of cases will have to be delegated to subordi- 


° Harrison, Preventing Criminal Careers (Community Service Society of N. Y., 1941) 25. 
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nates located in all parts of the state. Every one conversant with the facts knows that 
the failure or inadequacy of probation and parole work today is due almost entirely 
to two factors: inadequate quality as to training and selection of workers, and 
inadequate quantity or sufficiency of staffs for thorough individual work. Undoubtedly 
the Youth Correction Board would be in the same boat unless it could set a new 
precedent by starting off with a large appropriation and unlimited authority to 
appoint a large trained staff. We can only judge what is likely to happen in many 
states from the experience of one, California, where the appropriation made to the 
Authority is pitifully small. Although the act has been in effect over a year, no real 
staff has been appointed. As a consequence, the work conferred on the Authority, 
that of sentencing and controlling treatment of youthful offenders, has scarcely 
started. 

I am sure it is the experience of all administrators that an agency, receiving cases 
on commitment with full power to control their treatment, must operate through its 
own staff and agencies. The bill contains the rather naive provision that the new 
Authority is authorized “to make use of” existing law enforcement, detention, proba- 
tion, parole, correctional and other services, institutions and agencies, public and 
private. This means nothing more than that the cooperation of all these agencies 
should be sought, but it does not mean that the board has any authority to require 
or control their work with its cases. In fact, the act expressly states that no control 
is conferred on the Authority over existing facilities, institutions and agencies. Obvi- 
ously, probation, parole and other staffs serving under other authorities could 
investigate or take charge of cases for the new authority only on a cooperative or 
volunteer basis. They are responsible to the courts or state boards which employ 
them and are usually overloaded. I predict that further divided responsibility will 
not prove satisfactory. I believe it is now recognized by the sponsors of the act that 
to make it work it will be necessary to build up a large separate statewide staff to 
carry out the extensive and responsible services above outlined. This new state staff 
will cover the same ground and in many instances perform the same type of work as 
existing staffs. 

In the monograph, “Preventing Criminal Careers,” already quoted, Mr. Harrison 
estimates that the cost for necessary personnel services of a Youth Correction Author- 
ity in New York State would be $1,400,000. This is extremely modest and would 
provide for less than 700 investigators and case workers for the whole state. As many 
more would be required to establish and operate the proposed detention centers, 
camps, farms, hostels and other special institutions, where the personal-service cost 
would and should be greater than in existing institutions. I believe that greatly in- 
creased expenditures for individual treatment are desirable, if not during the war, 
as soon thereafter as possible; but they should be administered by existing authorities 
rather than by a competitive, conflicting new authority for one group. 

Many of the supporters of the act seem to emphasize the need for more institu- 
tional confinement, but it should be realized that for youths under 21 supervision and 
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guidance in the community through probation or parole should be the major form 
of treatment. However, in many cases, because of serious and repeated offenses, the 
result of social and family conditions which we deal with “too little and too late,” 
confinement will be necessary and for some time to come must be in existing insti- 
tutions. The act makes clear that the new Authority will have no control of treatment 
in these institutions. It is not so clear who has control over release or subsequent 
supervision on parole. The attempt has been made to avoid conflict of authority 
here, but with doubtful success. Youths are committed absolutely to the Youth 
Authority which may continue its control until 25 or longer. It is authorized to 
prescribe or change the treatment at any time, to release from institutions and con- 
tinue supervision afterward. But the kind of institution to which most youths should 
be sent, the reformatory type, has long exercised the right to train youth within the 
institution and, under a wholly indeterminate sentence, to determine the time of 
release and control on parole afterward. Recognizing this, the act provides that in 
such cases the institution is only required to give reasonable notice of its intention to 
release. If the Authority and the institution disagree after commitment regarding 
treatment and release, conflict may well arise. 


EsTaBLISHING NEw AGENCIES OF TREATMENT 


The final purpose of the act is to authorize the new board to establish and operate 
new agencies of treatment when and if necessary funds are available. The last is a 
big “if” for so expensive an undertaking as the setting up of a complete new set of 
institutions for youth. I cannot accept the easy optimism of Judge Ulman® who says, 
“Tt (the Authority) is to have at its disposal a graduated series of penological facilities, 
ranging from the mildest to the most rigorous.” If accomplished, this would mean 
two authorities in the state developing and operating institutions; this looks like 
competition rather than coordination. 

There has been considerable progress in recent years in developing corrective or 
training institutions for young offenders of both sexes. Our federal minimum secur- 
ity institutions, reformatories and prison camps have led the way. With greater 
opportunity to experiment, | believe we shall in due time improve on the much-dis- 
cussed English Borstal system, although the size of the problem and the diversity of 
jurisdictions make our task much more difficult. Let us have increased appropriations 
in many states for improving existing institutions and especially for developing the 
small camp or farm type of institution. 

California has made a demonstration which the whole country might well follow 
in its successful forestry camps for youthful offenders, established and operated by 
juvenile courts and county probation departments. 


CONCERNING PROBATION 


Probation officers and judges are naturally very much concerned with the effect 
of this proposal on the development of probation service. In the courts having the 


*Ulman, Dead-End Justice (May-June, 1942) 33 J. Crim. L. & CriMINoL. 1, 14. 
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best-organized systems, every youth case is investigated and approximately 50% are 
placed on probation. Probation and parole, as closely related forms of case super- 
vision and guidance in the community, have in some quarters become and every- 
where should become greater factors in preventive, corrective treatment of youth 
than institutional commitment which, no matter how it may be camouflaged, will 
always be considered essentially punitive. 

The results of probation treatment of youth under the courts are difficult to 
estimate and statistics vary, but there is evidence enough to convince any fair-minded 
person that when proper selection of cases is made and real casework supervision 
attempted, probation gets far better results than any other form of treatment available. 

Great progress has been made in developing probation service in this country in 
recent years. Selection of the officers through civil service or other competitive- 
examination plan is extending rapidly. Special training and experience are now 
usually required. Each year new state probation laws are enacted. Statewide, state- 
administered probation systems have now been established or authorized in 23 states 
and there are now only five states in the Union without adult probation laws. 

In spite of these gains, every one knows that probation service is still an “under- 
financed moral gesture” in many localities. Not half the area or population of the 
country is as yet served by competent probation departments. The creation of state- 
administered probation has made possible state-wide service for the first time in many 
states, but in some states no adequate staff is yet provided and in nearly all states 
the staffs employed must be doubled or tripled if probation treatment is to obtain the 
results it is capable of. While probation will probably be increasingly developed and 
supervised by state boards, the power to place on probation and control the proba- 
tioner should remain with the court, where it has always been. Judges have been 
the greatest supporters of probation development. They are increasingly demanding 
pre-sentence investigation of all cases, reports of clinical diagnoses and careful 
follow-up of cases. They should not be reduced to mere judicial automata. Probation 
is an investigative or trying-out process and can best be applied by the judicial agency 
which, through the reports and recommendations of its probation staff and those of 
clinics, whose expert diagnoses are more and more available, is best equipped at the 
start to decide the question of probation. 

It is doubtless unnecessary to pursue this argument further. Although the model 
Youth Correction Authority Act provides that all power to suspend sentence and 
place on probation shall be taken away from the court in youth cases, it is my opinion 
that no state will seriously consider this. The only state, California, which has 
adopted the act in greatly modified form, by apparently unanimous consent, retained 
the power of using probation unchanged in the hands of the courts. In the discussions 
of the act by committees in Wisconsin, Illinois and Pennsylvania on which, unlike 
the national and the New York committees, practical probation workers sat, one of 
the first recommendations arrived at was to leave power to place on probation in the 


courts. 
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Briefly stated, the position of the drafting committee is that “the whole plan of 
preventive and corrective treatment . . . if it is to operate effectively, must be admin- 
istered by one authority, under established policies, and with a high degree of uni- 
formity and consistency.”? This is the basic theory of the act and it seems unassail- 
able at first glance, but the arguments against it are these: First, it can’t be done. 
Many agencies must deal with the offender: community agencies, police, courts and 
institutions, and each must have authority, a social viewpoint and tools to handle its 
part of the correction job. Second, there is danger in giving so much control of 
convicted youth to one authority unless we could be certain of its complete qualifica- 
tions to handle it. Third, there is something to be said for some check on absolute 
power, and for several authorities to deal with offenders having different needs at 
different stages, provided there is proper coordination between the various agencies. 
As an illustration of this let me cite the fact that in the early days of enthusiasm for 
juvenile courts it was generally agreed, and so provided in many laws, that the court 
should maintain continuing jurisdiction over every child received during his entire 
minority. Now we recommend that the court, no matter how able, should not carry 
the full responsibility. It should turn over many cases absolutely to other agencies, 
particularly to public institutions or welfare boards. 


An ALTERNATIVE PROGRAM 


I believe it is incumbent on the critic of this well-thought-out proposal, which its 
supporters are not only presenting for discussion but are very effectively pushing for 
immediate adoption in many states, to present constructive alternatives to meet the 
unsolved problem of youth crime. If the campaign for the act accomplishes nothing 
more, it will be valuable in bringing this problem to the fore. 

Certainly much progress has been made in extending probation and parole and in 
improving and coordinating state institutional programs. In the more advanced states 
there is a concerted effort to develop receiving centers for all offenders, to diversify 
institutions and to make them all corrective. But in spite of this we can admit for 
any state the facts so well set forth with respect to one, New York, in Mr. Harrison’s 
pamphlet,® indicating the fact that the problem of preventing youth crime is still an 
unsolved one and that something must be done about it. I do not admit the implica- 
tion of Mr. Harrison’s argument, however, that youthful crime or crime in general 
has increased greatly in recent years. There are no statistics to show any general 
increase whatever. The figures do show for New York and other states a large 
increase in commitments to state penal institutions and an even larger increase in the 
cost of maintaining them. This is partly to the good. New York has developed new 
and better types of institutions and more offenders are sent to them at greater cost. 
It is partly bad and is the effect of too long terms in the prisons, the direct result of 
the infamous Baumes habitual-offender laws. It is also due in part to public caution 


7 Your Correction Autuority Act (A. L. I., Official Draft, 1940), pp. 35, 36. 
® Harrison, op. cit. supra note 5. 
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which results in limitations on the powers and policies of the paroie authorities and 
to the lack of statewide development and assistance to probation. 

These evils are everywhere. We are only beginning to develop an effective cor- 
rectional system, but we know how, and the thing needed is to coordinate, not divide, 
our forces, especially at this time when the maintenance of all normal services is 
threatened by the tremendous demands of war. 

Some of the proposals I shall advance are, I believe, just as radical as the Youth 
Correction Authority Act, but all of them have been tried out in some of our states 
and their need is generally admitted by leaders in practical penology. The program 
will benefit youthful offenders first and foremost, but it will also reach the older 
“youth” and it will coordinate the whole treatment program rather than set up 
another separate agency competing for funds and public support. 

It goes without saying that development of crime prevention agencies, councils, 
police juvenile bureaus, and extension of the jurisdiction and effectiveness of juvenile 
and domestic relations courts are paramount for heading off much youthful crime, 
but the following program is limited to what our states ought to do for youths over 
the standard juvenile court age of eighteen and for older offenders. 

1. Continue to develop adult probation as a diagnostic and treatment function of 
all criminal courts. Give probation a real chance at youth by providing more ade- 
quately trained staffs, selected through competitive examinations. Enlist the state 
government by establishing in every state an effective supervisory or administrative 
bureau, which may be combined or closely coordinated with the state parole bureau, 
both of them divisions of the State Department of Correction. The state, through 
payment of salaries or subsidies to local units, should insist that adequate probation 
service be available to every court, and this means the lower as well as the higher 
courts. Probation has never been fully utilized for misdemeanors and lesser offenses. 

2. Develop youth courts with informal, socialized procedure, closely akin to that 
of the juvenile court. These may be separate courts, or better, divisions of courts now 
having criminal or juvenile court jurisdiction. Campaigns for such courts have 
started in New York and other states. The time is ripe for them. Such courts will 
especially need adequate probation and clinical services and also socially minded 
judges. Lawyers, as such, will not be greatly needed. Experience indicates that with 
proper handling 90% of youth offenders, as is the case with delinquent children, 
readily admit their offenses. 

When I called to the attention of the Youth Committee of the American Law 
Institute that the Youth Correction Authority Act began too late—after the conviction 
of youths for serious crimes—and that this act did not touch the evils so graphically 
portrayed in “Youth in the Toils”® which deals almost entirely with the evils of 
police handling, detention and treatment before final conviction, I was assured that 
the Youth Correction Authority was only half of the program. A youth court act 


® HaRRISON AND GRANT, YOUTH IN THE Torts (1938). 
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would also be advanced. This act,’° when it appeared, turned out to be an adjunct 
to the Youth Correction Authority Act, impossible of enforcement in its present form 
without the latter. It seems to have been lost sight of in the campaign for the Author- 
ity. A youth court, or a modification of procedure of existing courts, providing 
jurisdiction over youths from the moment of arrest, separate detention and social, 
corrective treatment before as well as after conviction, would go far to secure 
maximum rehabilitation where it is possible. 

3. Enact a real indeterminate sentence law for all offenders. No one, neither the 
court, a board, nor the law should fix in advance either the minimum or maximum 
time best fitted to protect society and reclaim the offender. Release should be earned 
and granted in accordance with the combined judgment of the parole board and 
experts in the institution. Very great progress is being made in many states toward 
this long advocated goal. The setbacks and limitations are due to public distrust of 
sentencing and parole boards, and a demand, justifiable perhaps in the present state 
of penal treatment, for at least a maximum limit on commitments, fixed either by 
the law or the courts. 

An excellent review of state sentencing practices is included in the report of the 
United States Judicial Conference Committee on Punishment for Crime, published 
this year.'1 There are listed eleven states in which the courts now have no jurisdic- 
tion whatever to determine the length of imprisonment and eight others where the 
courts have discretion in some cases but not in others, chiefly the reformatory groups. 
In the most advanced systems—California, Utah, Washington—the principle is estab- 
lished of no minimum term, with discretion granted to the sentencing and parole 
board to release from prison at any time. 

Commitment of all or part of the sentenced offenders to a central receiving station 
is provided for in New York, California and elsewhere. Federal prisoners are not 
committed to a specific institution. Selection of the institution and transfer from one 
institution to another is a prerogative of the Attorney General, exercised by the 
Bureau of Prisons. The power of transfer from one penal institution to another, not 
by the court but by the state prison board, is a common practice in a number of states. 
Most important of all, there has been great improvement in recent years in the quality 
of parole boards and parole staffs. Two states—Florida and Michigan—have the 
distinction of selecting the members of their parole boards by competitive examina- 
tions. 

Some of these advances toward individual scientific treatment have been cited as 
arguments for adoption of the Youth Correction Authority Act, as it embodies many 
of the same principles for a limited youth group. To my mind they are rather a 
convincing proof that we can advance, slowly perhaps and at times haltingly, as is 
the way with basic reforms, toward the greater goal of scientific correctional treat- 
ment for all and a centralized, not a divided, state authority. 


2° Yourn Court Acr (A. L. I., Official Draft, 1941). 
*1 Beattie and Tolman, State Sentencing Practices and Penal Systems, Report TO THE JupictaL Con- 
FERENCE OF THE COMMITTEE ON PUNISHMENT FOR CRIME (1942) 81. 
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4. Finally, in addition to well-manned state probation and parole bureaus, uni- 
form, indeterminate sentencing laws with sentencing and parole boards in which 
the public can have confidence, there is the need in each state for a progressive admin- 
istration of penal and correctional institutions. Since there should be cooperation and 
coordination between all of the above, I believe they should all be parts of a State 
Department of Correction, the executive of which should be a commissioner of the 
highest standing, appointed for merit by an unpaid, nonpolitical Board of Correction. 

Is such a state corrective set-up a dream? Far from it. Many of its features are 
found in a number of states and one state, Michigan, has practically all of it. 

The State Correction Department should be in a position to establish and operate 
new plans for the treatment of youth, called for in the proposed act, and the depart- 
ment might well establish a youth division or board, not as a separate authority for 
sentencing, but as a study bureau, to cooperate with existing authorities in establishing 
agencies not only for improved treatment but also for prevention of youth crime. 





YOUTH COURTS: EXISTING AND PROPOSED 


Benepict S. ALPER* 


Tue ADOLESCENT OFFENDER 


Eighteen- and nineteen-year-old youths are soon to be conscripted for service with 
the armed forces. The reasons most commonly proffered for the desirability of con- 
scripting boys in their latter ’teen years are their prime physical condition, their lack 
of emotional or economic family ties, their sense of adventure and daring, and the 
facility with which they adjust to new routines and the demands of a strenuous pro- 
gram of discipline and training. These are the attributes of youth, the potential 
materials out of which may be fashioned splendid fighting men in time of war, or, 
in time of peace, recruits for the army of lawbreakers and criminals—or decent 
citizens. 

There are two basic reasons for the interest recently displayed in the problem of 
the youthful offender: the first is the realization that criminality among older adoles- 
cents frequently takes the form of offenses of a violent or socially disturbing nature;? 
the second is the general acknowledgment that the criminal court has failed to meet 
the challenge of modern life, especiaily as an instrument for understanding and 
influencing human behavior. In this latter connection, we find the growing convic- 
tion that the twentieth-century device of the children’s court may contain within it 
the germs of an idea which may more successfully cope with the problem of social 
misconduct, especially in the adolescent age group. 


ADOLESCENTS IN THE JUVENILE Court 


Recent years have seen the extension of the age jurisdiction of many of our juvenile 
courts beyond the sixteenth or seventeenth year. At the present time the juvenile 
court has control over delinquent boys up to the age of 18, in 20 states and parts of 
four others. In 20 of these, jurisdiction is over all offenses without exception. Four 
states and part of one other give to the juvenile court jurisdiction in delinquency cases 
between the ages of 18 and 21. In the largest majority of states—3zo and parts of 
three others—the juvenile court may retain jurisdiction up to the age of 21 on con- 


* A.B., 1927, Harvard College; 1932-1933, Institute of Criminal Law, Harvard Law School. Field 
Secretary, American Parole Association, New York. Research director to the New York State Joint Legisla- 
tive Committee on Children’s Court Jurisdiction, 1941; formerly research criminologist, Judge Baker 
Guidance Center, Boston. Author: Younc PeopLe In THE Courts or New York State (Albany, 1942); 
CriminaL YouTH AND THE Borsrat System (New York, 1941) (with William Healy, M.D.); contributor 
to various journals on delinquency and related problems. 

1 See Sellin, Youth and Crime, supra, at p. 581. 
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tinuance of the case after the child has passed the age limit for acquiring jurisdiction 
in the first instance. 

In four states, the adult criminal court has concurrent jurisdiction with the 
juvenile court in cases of delinquents between the ages of 18 and 21. In 23 states the 
juvenile court may waive jurisdiction in delinquency cases between those ages. 
Finally, five states permit the adult criminal court to waive jurisdiction and allow 
the juvenile court to hear the case. 

The number of courts specially created for adolescents is not large, but proposals 
are now being advanced which look to a marked increase in their number. Before 
turning to a consideration of these proposals, the courts already existing will be 
reviewed, together with some courts of general criminal jurisdiction which have 
devised special procedures for dealing with adolescent defendants. 


Existinc Courts For ADOLESCENTS 


Chicago. The Boys’ Court of Chicago, established in 1914, is a branch of the 
Municipal Court and has jurisdiction over misdemeanors and quasi-criminal offenses 
committed by boys between the ages of 17 and 21. In some cases the court also takes 
jurisdiction over adults involved with boys in this age group. Pre-hearing procedure 
is little different from the police handling which adult offenders experience, although 
some segregation of this age group is made in a part of the county jail. While the 
Boys’ Court receives complaints of parents and others regarding cases which may 
be deemed to be wayward minors, who are handled informally by the court and the 
social agencies connected with it, the bulk of its work is with criminal offenses. Some 
of these misdemeanors and felonies are reduced to lesser offenses in order that they 
may come properly under the jurisdiction of the court. This determination is evi- 
dently made by an intake officer specially assigned to examine the case and to recom- 
mend disposition. In most cases, defendants charged with felonies are held for 
preliminary examination, and if probable cause is found, they are bound over to the 
grand jury. 

Rotation of judges who preside over the Boys’ Court, as well as the large number 
of cases with which they are daily confronted, hardly assures the desirable specializa- 
tion of supervision or the necessary degree of individualization of treatment. Repre- 
sentatives of religious organizations carry the largest share of supervision. The 
probation officers employed in this court also supervise adult cases, and this fact, 
coupled with the inadequacy of investigation prior to hearing, casts some doubt on 
the efficacy of the court’s procedure. 

Philadelphia. ‘The Municipal Court of Philadelphia, under authority of a legis- 
lative act passed in 1915” has exclusive jurisdiction over cases of incorrigibles—run- 
away, disobedient, idle and disorderly youths—16 to 20 years of age. To administer 
this jurisdiction, the Court created a Men’s and a Women’s Misdemeanant’s Division 
with a procedure patterned very closely after that of the juvenile court. In September, 


?Pa. Laws 1915, No. 1017, 17 Pa. Stat. (Purdon, 1930) §694. 
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1939, the increase in the juvenile court age became effective® and the cases between 
these ages were removed to the Juvenile Court Division of the Municipal Court 
where a separate session was created to deal with them. 

After a youth has been arrested and the police discover that he is under 18, he is 
brought directly to the juvenile court after he has been fingerprinted but not photo- 
graphed or otherwise subjected to police investigation. The case is then assigned to 
a probation officer for preliminary interview. In practice, 70% are released on 
recognizance and the remainder held in custody, apart from younger children. 

Investigation of cases involving minor offenses frequently discloses problems 
which can be corrected readily in their incipient stages, thereby safeguarding both the 
offender and the community from further acts of delinquency. Likewise, treatment 
is determined by the problem of the offender rather than by imposing a specific 
penalty for a given offense. In short, the juvenile court has wider latitude in dif- 
ferentiating the treatment accorded to two individuals who have committed identi- 
cal offenses. The length of institutional treatment is determined not by minimum 
or maximum penalties but by the offender’s adjustment and readiness for return to the 
community. The law permits the commitment of any child over 16 years to any 
state industrial school or home for reformation and correction, with the result that 
security can be provided in the few cases in which it may be needed. Furthermore, 
the law grants additional flexibility by leaving to the discretion of the juvenile court 
judges the right to transfer the very serious offender to the criminal court for trial. 
During 1940, the cases of 14 boys and one girl, involving robbery, sex offenses, and 
homicide were so referred. 

The district attorney selects the tribunal in cases of homicide; in all other cases of 
16- and 17-year-olds, the jurisdiction is originally with the juvenile court. This session 
for older children is distinct and separate from the regular juvenile court. Attendance 
is limited to the necessary court personnel, the principals involved and representatives 
of interested social agencies. 

A presenting attorney or court representative performs, in informal fashion, the 
same function as the district attorney—he asks many of the questions and otherwise 
helps in the proceedings. The reports which help to guide the judge in the hearing 
and disposition of cases are prepared by the probation officers who are directly 
responsible to the court representative and the case supervisor. 

Almost 3,000 cases of 16- and 17-year-old defendants pass annually through this 
session of the juvenile court. It is interesting to compare the number placed on 
probation or committed to institutions in 1940, under juvenile court jurisdiction, 
with those in 1938 before the age limit was raised. Statisticst show that 14% of the 
total arrested (2,294) resulted in commitment in 1938 as compared to 24% of the 
1,959 arrests in 1940, or a 46% increase. The difference in the number placed on pro- 
bation was even more pronounced: 398 or 17% in 1938 as compared to 611 boys and 


* Pa, Laws 1939, No. 226. 
“Gathered by the Pennsylvania Committee on Penal Affairs. 
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girls, or 327%, in 1940: nearly double the ratio. Such comparative results should 
resolve the question whether a non-criminal court procedure is too lenient for an 
adequate handling of the adolescent offender. 

Detroit. Jurisdiction over “wayward minors” was conferred upon the juvenile 
courts of Michigan in 1927° under a law which is very similar to New York’s Way- 
ward Minor Law,® covering the age group 17 to 21. An additional clause not found 
in the New York law specifies as a wayward minor, a young person who “when not 
disabled from lawful occupation or study habitually idles away his or her time.” 
Following the passage of this law, the Wayne County (Detroit) juvenile court estab- 
lished a separate department for the hearing of wayward minor cases. As far as is 
known, this is the only separate session for the hearing of wayward minor cases 
created anywhere in Michigan. 

Proceedings in these cases, although conducted in juvenile court, are heard 
separate from the sessions for children. Temporary detention of wayward minors 
may be “to any institutions in the State having facilities for such cases,” to private 
homes or to the custody of the county agent or an officer of the juvenile court. A 
county jail is in fact used in many instances, as the law specifies that facilities for the 
detention of children under 17 shall not be used for wayward minors over 17, and 
to date no additional facilities have been made available for this latter group. 

The hearing of wayward minor cases follows in general the procedure employed 
in children’s cases by the juvenile courts of the state. Similarly, proceedings in these 
cases are not to be deemed criminal proceedings. The Wayward Minor Court makes 
use of the mental hygiene clinic which serves the juvenile division of the Court. Dis- 
position may include probation as well as commitment to public institutions, private 
homes, or the custody of certain officers and private persons. 

While the Wayward Minor Court has original jurisdiction over the cases de- 
scribed in this statute, very few of the cases so handled would actually fall into this 
category. The majority of the youths treated by the court have in fact violated the 
law and the regular criminal court could have taken jurisdiction. Due, however, to 
the close cooperation between this court and the district attorney’s office, many of 
the boys with no previous records or with only non-serious records, are referred. 
This follows only after a conference has been held between the probation officer and 
the district attorney, and a determination has been made regarding the possibilities 
of satisfactory adjustment of the case under non-criminal court supervision. After 
referral, a thorough investigation into the boy’s background and into the circum- 
stances surrounding the case is made. If the original impression is confirmed that 
the boy should be treated as a wayward minor, an official complaint is filed in the 
juvenile court and proceedings are begun there. 

In view of the fact that the statute defining the wayward minor is very specific, 
the complaint cannot alone allege that the youth has committed an offense; it must 
further charge him with one of the acts or conditions defining a “wayward minor.” 


53 Micu. Comp. Laws (1930) §12838. ® N. Y. Cove, Crm. Proc. §§913a-913d. 
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This procedure obviates any further contact with the criminal court unless the boy 
fails to adjust under the court’s supervision, when he may be returned to the criminal 
court for prosecution. A formal complaint charging him with the commission of an 
offense then brings his case before the regular criminal court. This is not interpreted 
as placing him in double jeopardy, as all proceedings in the juvenile court are 
completely non-criminal. 

Michigan authorities feel that the original jurisdiction of the court should be 
broadened to include all first offenders between 17 and 21 who are charged with a 
criminal offense, instead of relying, as they now do, upon the prosecutor’s office to 
refer cases to them. There is a close parallel between this desire for a direct and 
completely legal jurisdiction over the youthful offender and the sentiment expressed 
in New York State for clear-cut legislative sanction as a basis for treating this age 
group in socialized fashion. 

Brooklyn. Pursuant to a resolution adopted by the Board of City Magistrates, the 
Adolescents’ Court was begun in Brooklyn on January 1, 1935, with a formal 
dedication by Mayor LaGuardia.? One week later the first cases of youths were 
heard in this newly created court. The procedure has changed from time to time 
but essentially it has remained the same since its inception. In the first place it is 
limited to boys 16, 17 and 18 years of age who come to the attention of the court by 
means of a formal complaint filed by an arresting officer or other complainant. De- 
tention is in a separate wing of the borough jail. Nothing in this procedure alters 
the police handling of adolescent cases, although some attempts, not always success- 
ful, are made to keep them apart from adults. On the day of his arraignment— 
usually not longer than 48 hours after arrest—the offender is brought from the jail 
where he has been remanded, or comes into court freely if he has been released on 
bail or on recognizance. Jail cases await arraignment in a special pen attached directly 
to the court. Hearings, until very recently, were conducted in the judge’s chambers. 

The decision of the court—whether to hold for special sessions or for the grand 
jury on the one hand, or to allow the substitution of a wayward minor complaint on 
the other—is frequently made without benefit of any preliminary investigation. This 
is perhaps the greatest weakness of this procedure. If the boy waives examination, 
he is held in jail or on bail for the court of special sessions or the grand jury and the 
papers in the case are forwarded to the proper authorities. If it is determined that he 
shall be held as a wayward minor, the procedure is explained to him and a return 
date is set for hearing on this new complaint. 

The parent has already signed a complaint that the youth is a wayward minor 
and evidence is taken on this point at the wayward minor hearing. The mother or 
father then swears under oath that the boy is “morally depraved or in danger of 
becoming so” or is persistently disobedient to given lawful commands, whereupon 
the judge adjudicates the youth to be a wayward minor, and either suspends sentence 


7 Since 1936, a Wayward Minor Court has been in operation as a branch of the Magistrate’s Court in 
adjoining Queens County. The similarities between the procedures in these two courts are of greater 
interest than any differences between them, for which reason the Queens plan is not here discussed. 
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or places him on probation. The length of this probation period is usually not 
specified, but does not generally run beyond a year. 

If at the completion of this loosely determined probation term the youth has 
responded well, he is discharged from further supervision and thus finds himself free 
from any criminal record. Adjudication as a “wayward minor” is comparable to 
finding a juvenile “delinquent” in the children’s court: it is an adjudication of a 
status, not a conviction for a crime. If he violates the terms of his probation or 
commits a new offense, the youth may then be committed to an institution. 

Upstate New York. Although the work of the Adolescents’ Courts in Brooklyn 
and adjoining Queens has received a great deal of attention recently—at the hands 
of the New York Legislature® as well as of students of court procedure elsewhere— 
there are some recent trends in the criminal courts of upstate New York which are 
not without interest for this discussion. While no attempt has been made to test 
whether or not these various court devices for dealing with the adolescent offender 
are outside the strictly legal provisions of criminal court procedure, there is little doubt 
that much unheralded work of the same type may be discovered in other courts 
throughout the country. The various plans are here briefly described to demonstrate 
that not only is there a widespread desire to deal in non-criminal court fashion with 
the offender who is just above children’s court age, but this desire has been in fact 
widely translated into practice. A great diversity of methods is the result. Most dis- 
cussions of the adolescent offender will be found to overlook the problem outside of 
the large urban centers. It is an interesting commentary on our thinking in this field 
that all of the recognized court plans for adolescent cases are found in the large 
cities. This is further demonstrated in the limitation of the Youth Court Act of 
the American Law Institute, described below, to “Metropolitan and Large Urban 
Centers”—a decided weakness of this plan. 

The measure most frequently employed in these courts is the reduction of the 
charge in order to spare the youth a felony record, with all the disabilities which 
accompany that kind of a conviction. Judges of these courts have frequently stated 
their opinion that sentence to a penal institution is too extreme for most of the 
offenses which these youths commit. Yet in order to hold them under some kind of 
supervision it is necessary first to convict. 

Therefore, in the cases of certain defendants 16, 17 or 18 awaiting indictment, we 
find some county court judges first discharging the youth from jail and placing him 
in the custody of a probation officer. Were this not done, some of these boys might 
be detained for as long as six months awaiting action by a grand jury which may 
meet only twice a year. After indictment and on the date of the hearing, the judge 
then reduces a burglary indictment, for example, to a misdemeanor, such as unlawful 
entry, or takes a plea to a lesser offense. The boy is thus spared a felony record at 
the same time that he is held accountable in some measure for his offense, and does 
not entirely escape supervision. 


8 Cf. Younc PEopLE IN THE Courts or New York State (fifth and final report of the New York State 
Joint Legislative Committee on Children’s Court Jurisdiction), N. Y. Lects. Doc. No. 55 (1942). 
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Although some judges now employing this method choose to describe it as the 
“, .. County plan,” there is of course nothing unique about it. Judges have always 
had authority to release from jail in custody of an officer of the court (except in 
certain specified offenses) and the reduction of charges or acceptance of a plea to a 
lesser offense is as old as the realization in the criminal law that its rigors must some- 
how be relaxed in certain cases—which is a very long time, indeed. 

Another county has developed a plan for boys 16 to 20 who have been indicted. 
At a conference of the district attorney, the judge and the chief probation officer, 
the trial list of all those in the age group who are known to be first offenders, is 
reviewed. On arraignment, if the youth is not represented, counsel is assigned and 
he is directed to plead “not guilty.” Between the hearing and the trial an investiga- 
tion is made with the consent of the boy and counsel. This investigation includes 
some reference to the circumstances of the offense. Another meeting is then held 
between the district attorney, the judge and the probation officer, at which time the 
court determines whether or not it will entertain a plea to a misdemeanor. Those 
charged with a second felony, with robbery, or with a crime where violence is 
involved are refused this privilege, as well as boys with long misdemeanor records; 
otherwise all indictable offenses involving youths 16 to 20 are subject to it. 

The plan has certain obvious advantages: it assures youthful defendants of repre- 
sentation by counsel and spares deserving cases a felony conviction. Its weaknesses 
are also obvious: it comes into operation only after indictment, it has no effect what- 
soever on the processes of apprehension, preliminary hearing or detention; it encour- 
ages hypocrisy by first requiring the youth to plead “not guilty” and subsequently to 
repudiate this plea; it depends entirely on the good will and social consciousness of 
the judge and the district attorney, and may be open, in certain instances, to abuse 
for reasons which may be euphemistically described as “expedient.” 

In a large upstate city court, about one third of the youthful defendants are 
handled by a special procedure. Upon a plea of guilty, where there are special 
“mitigating circumstances,” and with the consent of the complainant, the probation 
officer makes an investigation into the youth’s background. If the results of this 
investigation confirm the initial opinion that the case would not be best handled by 
means of a criminal conviction, the defendant is then permitted to withdraw his plea, 
and his case is discharged. This is done with the overt understanding that he will 
accept “voluntary” or “unofficial” probation upon discharge, which leaves the court, 
in actuality, no official control over him. Such an ending must seem to the youth to 
be something of an anti-climax, concluding, as it does, a court process which has 
allowed him—at least once—to reverse his plea. 


In certain other cases in the same court—just how the differentiation is made, is 
not clear—consent is secured from the youthful defendant or his counsel (where he 
is represented) to waive his right not to be investigated prior to conviction. He 
further agrees to abide by the results of this investigation. When the investigation 
is completed, another hearing is held at which time the probation report is presented. 
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If it is agreed that the case had best be handled “voluntarily” or “unofficially,” the 
youth is discharged, after which the probation officer continues to supervise him. 
It should be stated at this point that not only are these various commendable sub- 
terfuges employed in a limited number of cases, but the period of time in which the 
defendant is held for “unofficial” probation is likewise limited. Courts which have 
conceived these various plans are anxious—for obvious reasons—that their tenuous 
control over a discharged defendant not be extended for too long a period of time. 
Another upstate county has evolved its special “system” for cases between the 
ages of 16 and 20. The application of this plan is limited to offenders who have no 
prior court record and who are not charged with a crime of violence. In a typical 
case, this procedure would operate as follows: A youth is indicted by the grand jury 
for larceny of an automobile. He is brought before the court, and the judge is in- 
formed that he has no prior record. The case is then put over for a week or ten days, 
the boy being released or continued on bail. Meanwhile he is interviewed as to his 
background, family situation, school and employment history. No aspect of the 
offense in question is examined into. When the probation officer files his report and 
it is discovered that there is some domestic difficulty, lack of parental supervision, 
poor companionship or the like, the judge suspends trial on the indictment, “to await 
the results of a final investigation.” Then, with the consent of the boy, his parents, 
the district attorney, and usually the complainant, the boy is placed on “unofficial” 
probation. The case is again brought up at a later date—not too distant—and if 
satisfactory conduct is reported, the judge decides whether to accept a plea to a 
misdemeanor, or whether the district attorney will, with the consent of the judge, 
nol pros. If the boy fails on probation within what is considered to be—but is not 
clearly defined—a reasonable length of time, the case is tried in the usual manner. 
One county court which makes a practice in certain felonies charged against 
youthful offenders, of taking reduced pleas to a misdemeanor, recently found itself 
confronted with a situation which made this procedure difficult, if not impossible, to 
continue. The district attorney had ruled that he would no longer recommend re- 
duced pleas on any charges against any defendant, youthful or otherwise. This step 
had been taken in order, as he announced, to throw the responsibility for a reduced 
charge onto the judges themselves, and to avoid future criticism of his office. Many 
adolescents thus found themselves awaiting action by the grand jury because the 
magistrate could no longer reduce the charge against them from a felony to a mis- 
demeanor which came within his jurisdiction for summary action. It was argued 
that such boys as could not secure bail “stood to gain” from a jail experience, which 
might “teach them a lesson”—even though the charges against them might later be 
dismissed. Such youths now find themselves held for an indictment on two counts 
for the same offense: one charge for a felony and one for a misdemeanor. Upon 
arraignment, the youth is usually persuaded to plead guilty to the latter, after which 
he is placed on probation. 
This plan, with its contradictions of philosophy working at cross-purposes with 





740 Law AnD ConTEMPORARY PROBLEMS 


procedure for the avowed benefit of the boy, operates actually to his detriment. Be. 
cause the prosecutor’s office desires to free itself from possible—or actual—criticism 
on the part of the electorate, the young defendant finds himself confronted with a 
felony charge, where it is admitted that a misdemeanor complaint could lie; he is 
committed to jail in order that he may be “taught a lesson” although a different 
“lesson” is learned from what is intended; and when magistrate, jail, grand jury and 
county court have finally ground out his case—and him—he finds himself under a 
term of probation and supervision for the misdemeanor which it is admitted could 
have been charged against him in the first instance. 


The confusions and inconsistencies of these various plans, while they demonstrate 
a certain courage and ingenuity on the part of judges and court officers, nevertheless 
epitomize the difficulties of grafting a non-criminal procedure onto to the rigid and 
traditional procedures of the criminal court, with all of its safeguards for the protec- 
tion of the individual. These measures are attempts to adapt the criminal court 
process, based as it is on a philosophy which is fundamentally punitive, to a realiza- 
tion of the necessity for using scientific methods of investigation and therapy for 
the rehabilitation of the offender. Unless we are willing to depart from the realm 
of the criminal court and to enter the equity, chancery, non-punitive realm of the 
juvenile court, we will continue to rely upon extralegal makeshifts, to countenance a 
bastard procedure which is not consistently that of the criminal court and equally 
far removed from the socialized and clinical approach of the modern court for 


children. 
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Thus we see that by one course or another, the age limit for non-criminal court 
dealing with the older adolescent offender is gradually being extended, whether 
within the juvenile court itself, or by some procedure patterned after it. This brings 
up the question whether we should rely upon this trend to care ultimately for all 
youthful offenders between the upper age limit of juvenile court jurisdiction and 21, 
or whether some special court instrumentality should be devised. 


The American Law Institute has inclined away from this latter alternative: 


The fault in this possibility, however, is that, though juvenile court procedure may be 
eminently suited to cases in which juveniles are involved and the court is acting merely in 
loco parentis, the Youth Court will not be dealing with juveniles. The offenses for which 
trials in this Court must be had will not be the minor offenses of ebullient or misdirected 
childhood; they will be arson, assault, burglary, grand larceny, robbery while armed, and 
even homicide. The consequences of erroneous conviction or acquittal of such crimes 
would be too serious to both the individual and the state to permit use of the informalities 
of procedure of the juvenile court—its disregard of rules of cross-examination, its disuse 
of formal accusations and trial by jury. Hence the prosecution process in these cases cannot 
safely be expedited by merely extending the juvenile court jurisdiction to cover them.® 


* Yourn Courr Acr (A. L. I., July 1941) pp. 10, 11. Copies of the text of the Act, with the official 
commentary, may be obtained at the offices of the American Law Institute, 3400 Chestnut Street, Philadel- 
phia. For a further discussion of the Act, see (1941) 18 Proc. A. L. I. 352-381. 
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After the adoption of the Youth Correction Authority Act by the members of the 
American Law Institute, this body adopted a model act to establish youth courts in 
metropolitan and large urban centers.’® It is not so much a model statute as it is a 
declaration of fundamental principles drafted in the form of a specific act. It was 
drawn up by the same committee of experts who were responsible for the Youth 
Correction Authority Act;'! their preéminent standing commends the Youth Court 
Act to the attention of the professional worker as well as the public at large. 

The Youth Court plan has two basic objectives: to shorten the time which now 
elapses between the arrest of the adolescent offender and the final disposition of his 
case, and to improve the conditions under which he is apprehended and detained. 
The Act is limited to offenders who are beyond the age of juvenile court jurisdiction 
but who are not yet 21. 

The court organization calls for the appointment of a chief justice and an unspeci- 
fied number of associate judges, who are authorized to sit as examining magistrates 
as well as to try cases. This is done to eliminate the needless delay which now occurs 
in the hearing of a case because of division of responsibility between the courts 
charged with jurisdiction over the same offenses. 

A relatively novel feature of the Act specifies the appointment by the Youth Court 
justices of a “presenting attorney” whose duties and functions go far beyond those 
of the prosecuting attorney. The presenting attorney is directly responsible to the 
court, and his duties include: collection and organization of evidence relating to 
allegations of violations of laws by persons within the age jurisdiction of the Court; 
cooperation with the police in securing evidence concerning the accused; determining 
—subject to approval of the judges of the Court—the propriety of further action 
against the youth; drafting accusations; performing in general—concerning youths— 
the functions of the prosecuting attorney of the county; assisting the Court “in pro- 
tecting society and the individual and in administering justice to the innocent as well 
as the guilty.” This is one of the most important provisions of the Act. 

The presenting attorney is required to furnish to the Youth Court, at least once 
a week, a list of all cases which have not been disposed of by discharge or final judg- 
ment together with information regarding the date of arrest, date of the initiation 
of the proceeding, and the state of the proceeding in each case. This requirement 
would go far to prevent a great deal of unnecessary delay in the passing of cases 
through the various steps from arrest to final disposition. It would be most difficult 
under this system for cases of adolescents to drag on untried, week after week— 
sometimes for two months and even into the third month—as is not unknown in 
many states, 

The judge of the Court is empowered to appoint counsel for the youth, a public 
defender in effect, who “shall in all proper ways assist him in obtaining lawful judg- 
ment upon the merits of the case.” Defense counsel is further permitted to enlist the 


2 Yourn Court Act, supra note 9. 
™ For a list of the committee members, see Waite, The Youth Correction Authority Act, supra, at p. 600. 
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services of the legal aid society or other voluntary defender organizations. The judges 
of the Youth Court are authorized to appoint an administrative officer to keep its 
records, to list and assign cases for hearing and trial, and in other ways to perform 
the functions of a chief clerk. He is also given supervision over plant and structures 
under the control of the Youth Court and the management of detention places, 
Because of the acknowledged harmful influences upon young defendants of the 
institution of the “bull-pen” in many courthouses, the justices of the Youth Court are 
authorized “to establish or approve for utilization appropriate places adjacent to 
court-rooms for safe custody of persons,” and are authorized to visit and inspect all 
places used for detention. 

Upon his arrest, any youth between the upper age limit of the juvenile court and 
21 must “be delivered into the custody of an officer and one of the places of deten- 
tion” authorized by the Court. Thereupon the supervisor of the detention place must 
at once notify the Youth Court, through the presenting attorney, that it is holding 
the youth in custody. Thereafter the presenting attorney must verify the age of the 
offender and investigate the charge against him. He is also given the right to be 
present in person or through a designated agent whenever the youth is examined by 
the police or by other agencies. Modern court practice recognizes that the shorter the 
interval between arrest and the first questioning, the more likely is the truth to be 
discovered. Furthermore, by giving the presenting attorney the right to be present 
during police custody some restraint is put upon the police in their possible use of 
abusive methods. 

Some limit is placed upon the presenting attorney’s power to nol pros by the 
requirement that he shall not only be of the opinion that the youth is innocent, but 
that he shall further enter in the records of the Court a full explanation of his reasons 
for his belief and action. The children’s court—in New York City, for example—has 
instituted the procedure of dismissing a charge against a child upon certain conditions, 
and the presenting attorney is similarly permitted to recommend to the judge that 
proceedings be discontinued and the youth discharged. 

In order to reduce or eliminate one of the most frequent causes for unnecessary 
delay—the time required for indictment by the grand jury—the Youth Court is 
authorized to try cases “upon accusation by information in writing signed and sworn 
to by the presenting attorney.” Nothing in the Youth Court Act changes in any way 
the rights and privileges of youthful defendants to release on bail, to a preliminary 
hearing, to trial by jury, to counsel, to publicity of trial, to appeal and to all other 
rights, privileges and immunities. 

Two chief criticisms may be made of the Youth Court Act. The first is that it 
still maintains, despite the many progressive features introduced, the procedure of the 
criminal court. There is no attempt to incorporate any of the modifications of the 
trial process which have so successfully been employed in the juvenile court. Were 
the Youth Court Act to be introduced into the court structure of many of the states, 
it might postpone for decades the gradual replacement of the criminal court process 
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by a procedure which is better fitted to arrive at the truth of the offender’s guilt or 
innocence, and is better equipped to approach his difficulties in non-punitive fashion. 

The Act is furthermore designed particularly for “metropolitan and large urban 
areas.” While it is better to limit a valuable piece of court machinery to the cities than 
not to have it at all, the fact remains that too many social welfare devices have in 
recent years been similarly allocated. These large urban areas are at the same time 
the center of all kinds of private and public agency resources not found in the rural 
or less populous urban centers. It would appear that uniformity of court treatment 
should be extended to all the young people of a particular state, wherever they may 
commit their offenses, wherever they may be apprehended and brought into court. 
This takes on new urgency when it is realized that the Youth Court Act was de- 
signed as an adjunct to the Youth Correction Authority Act, relating only to the 
process of determining whether or not an accused youth has committed crime and 
should be subjected to the rehabilitative treatment of the Correction Act.1* For the 
Youth Correction Authority Act to be truly equitable and effective in its operation, 
it would appear essential that the material sent to it for treatment should arrive by 
the same process, after a hearing which represents in its fundamentals the same ap- 
proach and attitude on the part of the court. If the Act were designed to make the 
Youth Court a part of existing juvenile courts in each state, three definite advantages 
would accrue: the creation of a distinctly new piece of court machinery would be 
obviated, the nature of the procedure of the court would be non-criminal and non- 
punitive, the adoption of the act would be expedited because juvenile courts are now 
found in all but one state in this country. 

Finally, the juvenile court has not been without far-reaching influence on peno- 
correctional thought and practice. The modifications and humanizing devices which 
have found their way into a few outstanding reform institutions for older offenders 
are a direct outgrowth of, and are more frequently found in, the institution for the 
treatment of the offender of juvenile court age. It is to be feared, were this Youth 
Court Act to be enacted, that these courts would have little or no progressive influence 
on the program and the attitude of our so-called reformatories for the older ’teen-age 


offender. ‘ 
New York State Proposats 


As the result of the efforts of the New York State Joint Legislative Committee 
on Children’s Court Jurisdiction, bills were introduced this year in the state legis- 
lature calling for the creation of a youth court part of the Children’s Court in New 
York City,!® and the creation of similar courts as a part of the children’s court in 
each upstate county.’* 

The purpose of this legislation was to set up a piece of court machinery especially 
designed for the hearing of the cases of youthful offenders 16 to 19, to attach it to 
the one non-criminal court dealing with behavior problems—the children’s court— 
thus making it possible eventually to amalgamate the Youth Court and the Children’s 
Court into one Minors’ Court with a: children’s session and a youth part. 


12 Yourn Court ACT, supra note 9, at 7. ’ 
18 Sen. Intro. No. 485 (1942). 4 Sen. Intro. No. 1423 (1942). 





744 Law Anp CoNnTEMPORARY PROBLEMS 


These bills establish a fundamental principle which has the effect of reversing the 
irregular procedure which has existed hitherto in the cases of adolescents. Instead of 
having the cases of youths presented to the court by means of a criminal complaint, 
which must then somehow be set aside, these bills provide that such cases shall first 
be presented upon petition, in much the same manner as the cases of delinquent 
children now come before the children’s courts. Instead of allowing the judge to 
make a determination as to whether or not a criminal complaint or a non-criminal 
wayward minor complaint shall lie, as is now done, frequently without the benefit 
of an investigation into the offender’s history, background and condition, these bills 
specify that the probation report shall precede any such decision; that the youth shall 
have an opportunity to convince the court that the protective rather than the criminal 
procedure shall be followed, and that the district attorney shall also be heard. If the 
court determines, as a result of this hearing and of reports before it, that the offender 
shall be held as a youthful offender, the procedure remains entirely on a chancery 
basis. If the court is persuaded that the welfare of society and the condition of the 
youth require that he be held on the criminal side, the case may then be summarily 
disposed of—if it is a matter coming under the jurisdiction of a magistrate—or the 
youth may be held for a higher court or for indictment by the grand jury. 

An important principle is here enunciated—that all youthful offenders who now 
come before the court shall first have an opportunity to be treated as the children’s 
court now treats them—as young people “in need of aid, encouragement, and guid- 
ance.” This is not sentimentality; it is not urged that a tender and careless procedure 
be introduced into our courts for the handling of the cases of youthful offenders. It 
places in the court system of the state a protective procedure which will give no 
special favor to anyone, because the granting of this protection is the privilege and 
right of every youthful defendant on his initial appearance before the court. At the 
same time, the interests of the public are safeguarded by permitting the case of a 
youthful defendant who requires to be treated by that method, to fall back into the 
stricter channels of the criminal law and criminal court procedure. Both procedures 
take place in the same court. 

A new definition is added to the Children’s Court Acts of the State—that of a 
“youth,” to include persons 16, 17 and 18 years of age. The reason for limiting the 
application of this Act to youths in these three years is because existing procedures in 
New York City for dealing with the adolescent offender have demonstrated that this 
is a fairly homogeneous group, containing a not over-large proportion of offenses of 
a violent nature. 

Offenses which, if committed by adults, would be punishable by death or life im- 
prisonment are exempt from the jurisdiction of this new court, as they have been in 
the children’s court. This, together with the limitation of the Act to a three-year age 
group, are two obvious deficiencies of the bill. However, it was acknowledged that 
only a start was made with the bill’s introduction: as with the juvenile court, age and 
offense jurisdiction would in time be extended. 

At the other end of the scale, traffic offenses were also excluded because they are 
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entirely regulative in nature and no moral element is involved. These now make up 
approximately two thirds of all the offenses for which youths 16, 17 and 18 years of 
age are arrested in New York. Other infractions of regulations and ordinances are 
included because—as in the case of peddling, gambling, begging and similar viola- 
tions—there may be some need for socialized treatment by the court of the conditions 
underlying such activity. 

One of the most important and valid objections to the present criminal court 
dealing with youthful offenders is that youths are commingled with adult criminals. 
One section of the Act insulates such youths entirely from any adult coming into 
the family court. Furthermore, because the offenses committed by youths are more 
serious and their conditions more difficult than those of children brought before the 
court, youths are segregated from this younger group as well. A waiting room for 
youths is specified along with the provision that only the young person involved in a 
proceeding may be permitted in the court room. 

“Any person” is permitted to initiate a proceeding in the Youth Court by filing a 
petition rather than a complaint, in order to bring a youth to the attention of the 
court by a non-criminal route. This definitely established the court’s initial interest 
on the equity or chancery side, as in the children’s court. This is one of the most 
essential features of the Act. In all the existing procedures for dealing with the 
adolescent offender in New York City—and upstate—cases of youths are referred to 
the court initially by means of a regular formal criminal complaint. The steps which 
these courts now take consist in the reduction of the complaint—by one questionable 
means or another—to the status of a wayward minor or some such other non-criminal 
basis. 

The method specified in this bill is the very reverse of that found in existing pro- 
cedures for adolescent offenders. All cases of youths brought to the attention of the 
Youth Court come in originally via non-criminal petitions. It will be seen later that 
where the court determines that such a petition shall not lie, the directing of the filing 
of a criminal complaint may be substituted. An additional requirement specifies that 
youths shall not be transported in any vehicle with an adult or a child who is under 
court control. This effectively removes youths not only from association with adults 
or children but, more important, permits their detention on a non-penal level through 
provision for remand to private homes, agencies or societies, or to the custody of 
private persons. 

The bill requires that youths must be taken before a justice of the court imme- 
diately upon the return of a summons or immediately upon being taken into custody. 
This should reduce to a minimum the amount of time which a youth may spend in 
detention even though such detention no longer includes, as it did formerly, jails, 
lockups or other places where adults are confined. Police questioning, line-ups, 
fingerprinting and photographing, and possible brutality are all obviated by this 
provision. 

The nub of the Act is that section providing for the court to make an important 
decision: whether the circumstances of the offense committed and of the youth’s 
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background merit his relief from criminal prosecution and his continuance on the 
petition that he is a youthful offender, or whether he shall not be so relieved and 
thereafter held on a criminal complaint. In its determination of a specific course 
among the several which it is authorized to make, the court is guided by the report 
of the probation officer, the results of other investigations—medical, psychological or 
psychiatric—and the recommendation of the district attorney. Once the district attor- 
ney has concurred in the decision that the youth should be relieved of criminal 
prosecution and continue to be held as a youthful offender, he and his role disappear 
entirely from this procedure. Through him the People have had their opportunity to 
decide whether or not the youth shall be held as a criminal, and, once waived, no 
further element of the criminal process enters into the procedure or deliberations of 
the Youth Court. 

Adjudication as a “youthful offender” is tantamount to a finding that a child is a 
“juvenile delinquent.” The various judgments which the court may then make are 
largely drawn from parallel provisions in the children’s court code. If it is decided 
that the youth shall be held for criminal prosecution, the court is then empowered to 
direct the filing of a formal complaint. At the hearing on this complaint, the court 
is given several further alternatives: to exercise summary jurisdiction and render final 
judgment in accordance therewith, if the charge is one over which a magistrate has 
jurisdiction; to hold the youth for the court of special sessions; to bind him over to 
the grand jury; to discharge the case. 

It is to be expected that the justice presiding at a hearing on the formal complaint 
will not be the same justice who presided at the hearing at which it was determined 
that a complaint should be filed in place of the youthful offender petition. However, 
this provision was not made mandatory in the law because it may not always be 
possible for the court to follow it. There are many instances in which a judge sits 
twice in the same case without in any way jeopardizing a particular defendant’s right 
to an unbiased and unprejudiced trial. 

In those instances where the youth is held for a higher court or for the grand jury, 
only such part of the record of the proceedings as was before the judge when he sat 
as a committing magistrate may be forwarded to the district attorney. This provision 
was included in order to avert the possibility that any part of the record—probation 
officer’s report, prior criminal records, mental, physical or psychiatric examination, 
inquiry into the instant offense—would go up to the prosecutor’s office, with the like- 
lihood that the right of the youthful defender to a fair trial would thereby be 
prejudiced or endangered. 

At any time in the proceeding, the youth may demand his right to be treated 
under the provisions of the criminal law, as if he were an adult. This is done to 
insure against the rare event of an appeal from the initial non-criminal procedure in 
the court, and to preserve the right to a trial by jury. He is likewise relieved from 
any further prosecution or penalty for the offense alleged in the petition upon which 
he was adjudicated a youthful offender.. This procedure was clearly included in order 
to meet the constitutional safeguard against double jeopardy. 
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CoNncLUSION 


There is a very definite move on foot in this country to recognize that youth is a 
period presenting peculiar characteristics, committing crimes, a large proportion of 
which are of an aggressive and violent nature, and representing at the same time a 
challenging and hopeful field for rehabilitation. The feeling grows that our criminal 
courts are not fitted for the hearing and trial of these cases, that existing inadequate 
detention methods plus the slow process of criminal justice increases the difficulties 
of later reform and presents to youthful offenders many opportunities for evading 
the proper action of the court. 

Special courts for the trial of youth cases are not new. They have been in existence 
in at least four large American cities, in Chicago since 1914. A wide diversity of 
schemes is also employed in behalf of adolescent offenders by various criminal courts, 
desirous of mitigating the full rigors of the criminal law. These allow the youth still 
to stand trial, and to be convicted technically by a process which is an evasion of the 
law at the same time that it is a commendable gesture on the part of certain judges 
who realize existing inadequacies. 

The American Law Institute has drafted a model bill, companion to the better 
known Youth Correction Authority Act, known as the Youth Court Act. Advantages 
of the Act include: drastic reduction of the time between apprehension and trial; 
improvement of the conditions of apprehension and detention; establishment of the 
office of presenting attorney—a modification of the role of the district attorney who 
is at the same time a friend of the court—which is the most novel feature of the bill. 
The Act is designed chiefly for the larger metropolitan areas, and helps to perpetuate 
the dealing with the cases of youthful criminals by a criminal rather than by a 
non-criminal court. These are the two chief criticisms to be levelled against it. 

In the light of these criticisms, two bills introduced in the New York Legislature 
during the 1942 session are of particular interest. One is designed for the City of 
New York, the other for the remaining 57 counties of the State. The procedure in 
these bills embodies the advantages of the juvenile court procedure and the necessary 
safeguards of the criminal court in one tribunal, attached to the children’s court. 
The judge is given the opportunity to determine, on the basis of a preliminary exami- 
nation, whether the youthful defendant were best treated by juvenile court methods 
or by a criminal trial. Both hearings are in the one court. There is no necessity 
for bargaining with the court, for accepting or suggesting pleas to a lesser crime or 
to a lesser degree of the same charge: all youths apprehended and brought before the 
court are in the first instance received as youthful offenders, and it is up to the court 
to raise the degree of seriousness of the offense by its refusal to accept the preliminary 
appellation and to demand instead that the youth stand trial. 

It is urged that these New York Acts be given consideration by all those who 
believe with the writer that the Youth Court Act unfortunately perpetuates the 
method of the criminal trial for youths instead of introducing into the process the 
important protective and non-punitive characteristics of the juvenile court procedure. 








THE TREATMENT OF YOUNG OFFENDERS IN 
CONTINENTAL EUROPE 


RAPHAEL LEMKIN* 


I. GENERAL CONSIDERATIONS 


Since Lombroso formulated his theories on the causes and remedies of crime,! 
there have been two schools of thought about the treatment of persons who have 
committed acts against society. One, the classical school, declares the right and duty 
of the state to bring the offender to repentance by punishment and by prison sentences 
to instill in him fear of the consequences of a repetition. The other, the sociological 
school, holds that the commission of an offense against society is due to corrupting 
surroundings, psychological disorders, and lack of discernment or will power in the 
offender himself. 

In the final analysis, both schools want to achieve the same result; namely, to 
prevent the offender from repeating the offense. The classical school asserts that the 
fear of being imprisoned again is the best means of obtaining the desired result, while 
the other school maintains that the will is not free but dependent upon exogenic (ze., 
exterior, social) and endogenic (#.e., interior, psychophysical) influences. This school 
desires therefore to remove detrimental influences and by education to develop the 
discernment as well as the will power which is necessary to act according to this 
discernment. Accordingly, the classical school proposes to punish the offender while 
the sociological school wants to educate him. 

In Europe, there is hardly a country where these two different contentions have 
not led to heated controversies in actual law as well as in penology. While the strug- 
gle still continues insofar as the treatment of adults is concerned, the sociological 


* Magister Juris, Doctor Juris, 1926, University of Jan Casimir, Lvov. Member of the Warsaw Bar. 
Head consultant, Board of Economic Warfare, Washington, D. C., since June, 1942. Member of the Law 
Faculty, University of Warsaw, since 1931, University of Stockholm, 1940; lecturer, Duke University School 
of Law, since 1941. Member of the International Committee for the Unification of Penal Laws of the 
League of Nations (Fifth Committee) 1931-39; representative of Poland on the Board of Governors of the 
International Association of Penal Law, Paris, 1932-1938; representative of Poland at the Interna- 
tional Juridical Conferences in Brussels, Paris, Copenhagen, Rome, Palermo, Prague, Cairo, Amster- 
dam, and Budapest. Author, in Polish: THe Ports} Pena Cope (with Justices Jamontt and Rappaport of 
the Polish Supreme Court) (2 vols., Warsaw, 1932); THE JupGE CoNFRONTED BY THE MopERN CRIMINAL 
Law anp CriminoLocy (Warsaw, 1933); AMNEsTy (Warsaw, 1935); Financial Law (Warsaw, 1937); 
Tue Russtan Pena Cope (Warsaw, 1928); Tue Iracian Penat Cope (Warsaw, 1929); in French: THE 
REGULATION OF INTERNATIONAL PayMENTs (Paris, 1939); in Swedish: ExcHANGE ConTROL AND CLEARING 
(University of Stockholm lectures, 1940-1941). Author of numerous monographs, papers, and articles on 
criminal law, penology, and international monetary problems in Polish, French, German, Italian, and 
English. 

* LomBroso, Crime, ITs Causes anp RemepiEs (1899; Am. ed. 1911). 
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school had won, and was still winning, ground in regard to young offenders at the 
outbreak of the second World War. Consequently, the treatment of youtuful delin- 
quents has gradually but surely moved from the province of criminal law to the 
province of social legislation. 

Before the advent of totalitarianism this trend was unmistakable and general. A 
great number of European countries had gone as far as abolishment of punishment 
altogether, such as the Nordic countries, Spain and, until 1935, Russia.?_ A retro- 
gression, however, is taking place in Germany® and Italy.* Because in these two 
countries fear is a predetermining factor for social behavior, punishment is again in 
the foreground. 

II. THe EstaBLisHMENT OF GUILT 


a. Statutory Age 

In determining the age up to which young offenders were to be educated rather 
than punished, the two schools were bound to clash. The sociologists, true to their 
contention that all punishment should be replaced by correction, tended to extend the 
age up to which education should take place as long as possible. In practically all 
scholarly discussions of national as well as of international scope, their views pre- 
vailed. The Ninth International Penitentiary Congress held at Prague in 1930 passed 
a resolution for correctional sentences up to the age of 24. 

The laws which were actually enacted before or thereafter, however, did not go 
so far as that, for the officials in control seem mostly to have been adherents of the 
classical school. They did not want to give up the idea that the fear of harsh punish- 
ment is the main deterrent against crime and that, once an offender has experienced 
hard punishment and prison life, he is expected to be too afraid to repeat. Nor did 
they want to yield the rights of their offices without putting up a stiff fight. Thus, 
each new law that was passed during this period in Europe became a compromise 


between the two opinions. 
In most European countries,> only such youths were subject to corrective (edu- 


* See note 18, infra. 

5 FRANK, NATIONALSOZIALISTISCHES HANDBUCH FUR RECHT UND GESETZGEBUNG (1935) 1320: “Com- 
bat against crime by education, even if going under the name of punishment, leads to destruction of justice, 
as long as human nature does not change.” And at p. 1335: “§6 of the Youth Court Law must be 
eliminated. . . . According to this paragraph, punishment shall only be meted out if educational measures 
do not suffice. That shows a basic wrong view of punishment. Punishment, according to law, and 
education are not means to the same purpose; they serve different purposes. Education is necessitated by 
lack of education; punishment by offense against the public statutes. The basic idea of punishment is just 
retribution for the purpose of protection of lawful rights, in the interests of preservation of authority.” 

Villinger, in MONATSSCHRIFT FUR KRIMINOLOGIE, 1939, p. 305; “There was danger that the Youth 
Court Law and its application would leave out of consideration too completely the character of expiation 
and the preventive effect, especially by the all too magnaminous application of probation and short prison 
terms. Consequently, in the circles of such experts who had not fallen victims to a Marxist view of life, 
one held that an energetic application of the law and a stern execution of sentences are pressing pedagogic 
necessities.” 

* Pritscu, Das ITALIENISCHE JUGENDGERICHTSGESETZ (1935): ‘The Italian Youth Court Law holds fast 
to the total basic difference between punishment and education and, consequently, punishment can not be 
replaced by education.” 

° Pre-Anschluss Austria, Denmark, Germany, Norway, Sweden, France and others. 
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cational) measures as had not yet completed their eighteenth year of life at the time 
the prosecution or procedure was started. Hence, the measures here considered 
apply to only a part of the 16-21-year age group which would be subject in the United 
States to the proposed Youth Correction Authority Act.’ However, Finland goes up 
to 21 years of age,* and Rumania up to 19.° 

In some countries there exists a possibility of drawing older juveniles into the 
jurisdiction of the youth tribunals, either when the ‘public prosecutor decides to 
prosecute before that tribunal,!° or when the court of general jurisdiction so holds," 
or when the parents so request.!* 

In some other countries, as for instance in France, crimes are excluded from the 
jurisdiction of the youth tribunal, if the offender is over 16 years of age.1* Belgium 
has set an age limit of 16 years, with an extension to 18 in cases of begging and 
vagrancy.’* In Spain, also, the upper limit is 16 years. Poland has chosen the age of 
17 as the upper limit'® while the Netherlands have been most progressive by setting 
the upper age limit at 21.1° 

Summarizing, it can be said that European criminologists have subscribed to the 
ideas of the sociological school and want the jurisdiction of youth legislation and 
tribunals to include youths up to 24 years of age, while the practitioners, whose views 
often find expression in laws, are only gradually giving wavy to that conception. This 
trend is especially obvious in those countries where the public prosecutor has the right 
to bring criminal cases against youths who are older than the statutory age, to the 
youth tribunal. That provision, in itself, is an admission that education is possible for 
older youths.17 


° Evidently, the acceptance of this age limit in such form is wholly arbitrary. Two criteria should be 
used: (1) What are the discernment and will power of the offender at the time when he committed the 
crime, not at the time when the prosecution happens to start, and (2) is the offender still of an age when 
education is feasible? 

7 In this article no effort will be made to differentiate between “youths” and “juveniles” as these terms 
are used in the proposed Youth Correction Authority Act and in American juvenile court acts. Within the 
age limits prescribed in European laws there is no distinction drawn, at least legislatively, between the 
older and younger juvenile offenders. 

§ Child Welfare Law, Finland, Forfattningssammling No. 51-60, 1936. 

® New Criminal Code, in force since Jan. 1, 1937. 

*° Denmark: The public prosecutor may abstain from prosecution against minors over 18, if the 
offender is in the care of the Child Welfare Commission. 

Germany: Youth Court Law, §17.2: If the offense is committed before the offender was 18 and 
prosecution starts after he has completed his 18th year of age, the public prosecutor may choose to bring 
the case before the Youth Court. 

*2 Sweden: The Children’s Protective Council can take correctional action against minors over 18 but 
not yet 21, if they are lazy and dissolute. 

*® Luxemburg: Law on the protection of children of Aug. 2, 1939. The Youth Court can act, up to 
the age of 21, on request of the parents. 

Belgium: In non-criminal cases, correctional measures can be applied to minors above the statutory 
age, if the parents so request. 

*° LEAGUE OF Nations, CHILD WELFARE CoMMITTEE, Organization of Juvenile Courts and the Results 
Attained Hitherto (1935) 72. 

** Law on the protection of children of May 15, 1912 and 1919. 

*® Ordinance of Feb. 6, 1928, LecaL GazeETTE, text 93. 

*° Law of July 5, 1921, STaatsBLaD No. 834. 

** That conclusion should have been obvious from the start. For it is common knowledge that youths 
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b. Tribunals and Authorities 
No general formula for the handling of youthful offenders nor for the selection 
and appointment of appropriate personnel has been developed in Europe. Those 
countries with the longest history of separate jurisdiction for juveniles have eliminated 
courts completely and have created special authorities to deal with juvenile cases. 
Denmark, for instance, has set up communal “Child Welfare Commissions,” consist- 
ing of three members, two of whom must belong to the municipal council. Norway 
has set up “Guardianship Councils” in each community, consisting of a judge, a 
clergyman and five expert members, one of whom must be a physician. 
Soviet Russia created “Commissions” in which an educator presided while a judge 
and a physician were associate members. But in 1935 Russia abolished them because 
of an unchecked increase in juvenile delinquency. The ineffectiveness of the com- 
missions in checking criminality was attributed to lack of trained personnel.1® This 
former Russian system is noteworthy, however, for its effort to eliminate all sem- 
blance of court proceedings in the sessions of the Commission.’® 
The remaining European countries still maintain that the jurisdiction over juve- 
niles should stay within the domain of the courts. This attitude becomes under- 
standable if one observes two trends. One is the fact that many European countries 
have specialized judges for juvenile matters in civil proceedings, especially for 
guardianship and similar family right subjects. They are accustomed to deal with 
juveniles and their problems and seem to be the ideal youth judges in criminal 
matters. The other trend is the tenacity with which European judges have been 
defending any encroachment on their jurisdiction.?° é 
The countries which have criminal court procedure against juveniles can be 
divided into three groups, signifying the degree of progress made in juvenile matters: 
(1) Countries where the court can pronounce an educational measure as necessary, 
but leaves its determination to special juvenile institutions. 

(2) Countries where special judges, sitting together with educational experts, try 
the juvenile offender. 

(3) Countries where only a special judge tries them. 

are easily affected by adverse economic circumstances as, for instance, unemployment. But they can easily 


be brought back to normality by vocational guidance and work, so that they may consider themselves to 
be members of society and not outsiders. 

8 The Attorney General of the Union of Socialist Soviet Republics called a special conference in April 
1935 to decide about changes in the juvenile jurisdiction because of the great increase in juvenile crim- 
inality. Most of the members of this conference stressed the fact that the failure of the pre-existing 
program was due to the lack of trained personnel which could intelligently deal with juvenile offenders. 
Because of the great importance of the problem of personnel for handling juvenile matters also in other 
countries, we quote the following statement of Faiviszevskaya, Chairman of the Juvenile Offenders Com- 
mission for Moscow: “The personnel of the commissions is not only insufficient as to number but it has 
had no professional training and insufficient experience. Among all the chairmen of the commissions in 
the District of Moscow only three or four had special training, with less than five years experience. The 
others came into the work without training and have been working less than one year. In Russia there 
is no one school which trains experts for juvenile offenders’ commissions, and therefore there is no 
possibility of obtaining appropriate personnel.” See SovreTsKaya Iustirstya (1935), No. 13, pp. 11, 12. 

7° LEAGUE OF NATIONS, op. cit. supra note 13, at 142. 

*° For instance, in Germany. See Drewes-Sanpre, Das REICHSGESETZ FUR JUGENDWOHLFAHRT VOM 9. 
JULI 1922 UND JUGENDGERICHTSGESETZ VOM 16. Fer. 1923 (Berlin, Leipzig, 1924) p. 125. 
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The Austrian law (pre-Anschluss Austria) represents the first group. The court 
could decide that educational measures were necessary and the Youth Agency would 
thereafter decide which educational measures were appropriate.” 

In Germany, under the provisions of the law of 1923, the court can leave the 
determination of the educational measure to the guardianship judge (Vormund- 
schaftsrichter).?* But since in practice the president of the Youth Court and the 
Vormundschaftsrichter are the same person, this differentiation is not of practical 
importance. 

In the second group, where tribunals include experts, the following European 
countries are represented: Italy,?* Switzerland,?* Spain.®® It is noticeable that the 
composition of the special tribunals in this group is almost always identical. Whether 
the commission is composed of three or five, usually a judge presides and the other 
members are either educators, teachers or physicians. 

The remaining European countries, insofar as they have set up special youth 
courts at all, belong to the third group, where only a special judge tries the juveniles. 

The laws of most countries require that one member of the tribunal or commission 
should be a woman. 


c. Relevancy of the Offender’s Background 

It has become the opinion of European legislative bodies as well as of crim- 
inologists®® that a thorough knowledge of the background, surroundings, and the 
moral atmosphere in which the offender has been living is indispensable. Hence the 
conviction that a social prognosis must be made before sentencing a juvenile. This 
prognosis of the future behavior of the offender and his rehabilitation should be based 
upon endogenic (psychophysical) as well as upon exogenic (environmental, social) 
factors. 

The now generally accepted views about the importance of endogenic as well as 
exogenic factors have been expressed by Lenz,?" Krasnuszkin,”® as well as Wulffen*® 
in several well-known writings. 


*2 §2 of the Youth Court Law of July 18, 1928, BGBt., No. 234. 

22 Youth Court Law, §5. 

°° Law of July 20, 1934: president, judge and a layman, the last being either a teacher, psychiatrist, 
biologist, or criminal anthropologist. 

** Penal Code of Dec. 21, 1937, in force since January 1, 1942, leaves tribunals of cantons untouched. 
Most cantons have tribunals of 3 to 5 persons, composed of a judge and experts. See Kuhn, in Recuei 
DES DOCUMENTS, COMMISSION PENALE ET PENITENTIAIRE (1941) 262. 

°° LEAGUE OF NATIONS, op. cit. supra note 13, at 62. 

2 PENAL AND PENITENTIARY ConcrEss, LonpoN 1925, Vol. Ia, p. 129. 

°7 GRUNDRISS DER KRIMINALBIOLOGIE (Wien 1927) 182-221. 

*®In Das Moskauer Kabinett fiir die Erforschung der Persdnlichkeit des Verbrechers und der Krimi- 
nalitdt in 2 MITTEILUNGEN DER KRIMINALBIOLOGISCHEN GESELLSCHAFT 17: It seems to me that the gravity 
of the situation which is brought about by the criminal acts of the offender corresponds to the biological 
types of their criminal personalities. The prognosis of their personalities and the prediction of their 
future social behavior can only be made under consideration of the convergency of biological and 
sociological factors. 

°° KRIMINALPSYCHOLOGIE (Berlin 1926) 17: “The distance between environmental influences and 
endogenic influences on the offender is not as remote as one would think; the environmental influences 
determine the development of the endogenic or inherited elements.” 
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While formerly, in Europe, the study of exogenic factors was ‘little known and 
inquiries into endogenic ones took place generally after imprisonment, the victory of 
the sociological school brought about a complete change of attitude insofar as young 
offenders were concerned. Throughout Europe*® agencies were established whose 
task was, among others, to make painstaking investigations not only as to endogenic 
factors but also as to exogenic factors likely to have a bearing upon the delinquent 
youth, and to report these investigations to the court. These agencies in most cases 
are called youth agencies, in others, child welfare or guardianship committees. In 
most instances these agencies are public—federal, state, or municipal; in a few coun- 
tries they are private institutions.*1 

The legislation of some Swiss cantons, recognized by the new Swiss penal code,®? 
brought a further innovation by the establishment of “youth advocates.” It is their 
task to assemble, group, and evaluate the information that has been provided about 
the youthful offender’s background and to offer this complete information to the 
tribunal. The laws of most European countries provide that the courts are bound 
to hear and take reports of this character into consideration.** 

Thus the scope of the evidence to be considered as to juveniles has been con- 
siderably broadened in comparison with that of adults. Not only the offence but also 
the personal and social background of the offender has to be taken into consideration. 


d. The Sentence 

The way of rendering sentences has been and still is a controversial matter in 
Europe, especially in regard to juveniles. The first difficulty arose out of the con- 
troversy between the two schools. If a juvenile is found guilty of a criminal act, the 
question arises how the gap between the claim of the state for retribution and the 
socially justified necessity for education can be bridged. 

Italy differentiates between lesser and more serious offences. If the criminal 
sentence would be less than two years of prison or 15,000 lira fine, the tribunal 
grants a court pardon and considers the advisability of educational measures. If, how- 
ever, the offence calls for a higher sentence, such a sentence is imposed and the 
juvenile is put on probation, awaiting the outcome of simultaneously pronounced 
educational measures.** 

In other countries*® the pronouncement of the criminal sentence is delayed until 
the result of the educational measures is available. If the education has been successful, 

*° Finland, Sweden, Norway, Denmark, Germany, Swiss Cantons, Italy, Poland. 

*1 Spain, France, Belgium. 


52 Swiss Penal Code of Dec. 21, 1937, in force since Jan. 1, 1942. 

*8 Pre-Anschluss Austria, Youth Court Law, §2: “Before decision the court is bound to consult with 
the youth agency... .” ; 

Germany, Youth Court Law, §22: “In all parts of the procedure in juvenile matters the organs of the 
‘Jugendgerichtshilfe’ shall be called upon for cooperation.” 

** Italy, Law of July 20, 1934: Probation, if the sentence would be over 2 years or 15,000 lira fine. 

°° France: see in LeaGue oF NATIONS, op. cit., supra note 13, at 71: The court can postpone the 
decision, no matter if the juvenile acted with or without understanding. (Suspension of proceedings is 
like probation.) 
Hungary: if formal hearings have been entered into. 
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criminal sentence will not be pronounced; if it was unsuccessful, it is up to the judge 
to pronounce sentence. In one other country—Austria—the court pronounces the 
offender guilty and then decides about the educational measures. In Sweden, the 
court formerly pronounced criminal sentence and thereafter substituted educational 
measures for it. This procedure has been changed*® so that the court now pro- 
nounces the educational measure in the first place. In other countries the court 
pronounces correctional sentences instead of punishment.3* Summarizing, it can be 
said that no uniform way of sentencing has been arrived at in Europe. 


III. EpucaTIONAL AND CorRECTIONAL MEASURES 


Educational and correctional measures which are used in Europe are the re- 
primand, imposition of special obligations, educational supervision, placing in a 
family, placing in a private institution, and placing in a reformatory. 

The reprimand is known to all European advanced correctional systems. Public 
statistical figures about its success are not obtainable. 

Special measures, such as reporting at a youth agency at regular intervals, restitu- 
tion of damages or similar measures may be sufficient in cases where a first offender 
of young age is concerned. 

Educational supervision, which includes regular visits by a youth welfare officer, 
is a measure whieh has been taken mostly in cases where either the parents profess to 
be unable to deal with educational problems or where it seems obvious that the 
parents are not able or likely to exert the necessary good influence upon the juvenile. 

The placement in another family is one of the hardest measures, for it deprives the 
parents of their parental rights to a large degree. But in cases where it is obvious 
that the youth is likely to be thoroughly corrupted if left in the present surroundings, 
such a separation may constitute the only means of rehabilitating him. 

As to private institutions and reformatories, the experiences in Europe point to the 
greater value and better success of private, as compared to public, institutions. One 
of the examples is presented by the private institutions of Spain. In that country, 
where the Catholic religion is dominant, the education of offenders who have to be 
committed to an institution has been put mainly into the hands of monastic orders. 
The success has been such that a very noteworthy diminution of second offenders has 
been achieved.3® 

Next in line are countries with an elaborate set-up for public reformatories. 
Sweden has established two reformatories in Vieback and Skenas, one for boys and 
the other for girls.*® They are not prisonlike institutions but agricultural schools 
where inmates are taught to work and to experience the elation of having done their 


°° RECUEIL DE DOCUMENTS, op. cif. supra note 24, Vol. 7, 1938, p. 83 (formerly Law of June 13, 
1902, now Law of March 13, 1937). 

°? Belgium: Law of May 15, 1912. A child under 16 commits no offence but “an act amounting to 
an offence.” The Belgian probation in such instances refers to education or correction only. 

Denmark: if the Child Welfare Commission handles the case. 

°8 LEAGUE OF NATIONS, op. cit. supra note 13, at 62. 

°° Mittermaier, in MoNATSSCHRIFT FUR KRIMINALBIOLOGIE, 1939, P- 492. 
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work well. The same idea, though anomalous to fascist doctrines, has been realized 
in Italy’s agricultural reformatories. Belgium, at first one of the originators of quali- 
fied youth treatment, so far as penitentiaries are concerned,*° lays special emphasis 
upon the training of prison personnel. France first trained graduates in social science 
in Belgian prisons and then assigned them to take over a new institution for juveniles 
in France. 

The reason why public institutions in Europe in general have not been as success- 
ful as private ones is obvious. While the personnel of public reformatories is likely 
to consist of persons who have been appointed by political influence or who have 
sought appointment as a means of livelihood, the personnel of private institutions 
frequently is made up of humanitarians who take a personal interest in the inmates 
and try to educate them individually. In this respect, also, the Spanish monasteries 
are conspicuous for their methods and success.** 

In this connection it is noteworthy that in a growing number of countries the 
conviction that juvenile delinquency has its roots in social surroundings and educa- 
tion, has led to legislation that prescribes corrective measures even before offences 
have been committed. Such preventive measures sometimes can be adopted on applica- 
tions of the parents or guardians** of an adolescent; in other instances on application 
of public organizations, such as youth agencies.** 

One would think that a statistical evaluation of the experiments with educational 
measures, particularly in regard to repetition of offences, would give a clear picture 
of the efficacy of different measures. Unfortunately, such a statistical evaluation 
would be little short of arbitrary. For if one looks at the figures concerning juvenile 
delinquency in Europe, one immediately sees that they have increased in recent years. 
Statisticians and criminologists tried to explain the reasons for the growing criminality 
in some countries by attributing it to crisis and other emergency situations of a social 
and economic nature. The explanation was advanced that the rise of juvenile delin- 
quency in Europe is due to economic disorders, propaganda of revolutionary ideas, 
revolution, war and disruption of family authority and family life. But how is one 
to go about evaluating these influences statistically and arrive at a true picture of the 
success of educational measures? Even youthful offenders who have been educated 
by the state are newly subjected to these outward influences. These statistics can only 
give indications and nothing more. 

Only statistics of such countries should be perused where there were no up- 
heavals or special economic difficulties. Denmark, for instance, presents a good illus- 
tration in this respect. Fully 50% of the most difficult children for whom educational 
measures were taken have become law-abiding, 20% are called “good,” while only 
20% left something to be desired and the remaining 10% could not be investigated.** 


“° Law of May 15, 1912. *1 LEAGUE OF NATIONS, op. cit. supra note 13. 

“2TLuxemburg, Law of August 2, 1939, Law on the protection of children, Memorial No. 54 of 
August 12, 1939. 

“® Finland, Law of January 17, 1936, Finlands Forfattningssammling, Nos. 51-60, 36. 

“* LEAGUE OF NATIONS, op. cit. supra note 13, at 57. 





756 Law anp ConTEMPORARY ProBLeMs 


Most girls who married are reported to have returned to irreproachable life. In the 
same country, the placement of children with reliable families is declared to have 
been particularly successful.*® 

One should note that the Child Welfare Committee of the League of Nations 
published in 1935 the results of an international inquiry as to the effects of the 
organization of juvenile courts. Unfortunately, this publication consists only of 
official reports of the interested governments and not of a scientific digest of the 
material. Most of the government reports are conceived in an official pattern and give 
an optimistic picture as to the results. Hence they must be taken with a certain 
reserve. 

IV. Supervision OVER EpucATIONAL AND CoRRECTIONAL MEasuRES 

Obviously, the most important phase in juvenile matters is not the trial, but the 
process of education or correction. It is necessary, therefore, that the state designate a 
body for the supervision of correctional sentences. This is important not only for the 
achievement of the aim at which the measures are directed but also to discharge an 
obligation towards parents who either have been partly deprived of their paternal 
power or have voluntarily surrendered this power in order to contribute to the 
correction of their children. 

The strictest supervisory system had been evolved by pre-Anschluss Austria.t® A 
federal commission made up of five members was required by law to visit the 
educational institutions in its district at least once a month. Members of the com- 
mission were a judge, a physician, a teacher, and persons trained in the care of 
juveniles. They supervised the institutions and their personnel as well as the treat- 
ment and progress made in regard to each inmate. They could recommend that the 
court free inmates, as the duration of any correctional measure in Austria was com- 
pletely dependent upon the results achieved with each inmate. Three safeguards 
were evolved to insure this aim: the court could change its decision at any time,*? on 
its own motion or on application of interested persons or organizations. The director 
of the educational institution had the right, at his discretion, to place inmates after 
at least one and a half years of institutional supervision in the care of a private family 
or in a position; after another one and a half years he could free them if he deemed 
the educational purpose reached. Finally, the commission could either recommend 
to the court that an inmate be freed or agree with the director to free an inmate 
earlier than provided by law.*® 

In Italy the director of a reformatory is bound to give a yearly report about each 
inmate to the court. In addition, he has to make a report whenever the district 
attorney so requests. The court is personally to investigate each institution frequently. 
If the court holds that the offender is no longer in need of betterment, he orders him 
freed. The court may act ex-officio or on application of the police, the district attor- 


** Thid. 
*° Youth Court Law of July 18, 1928, BGBL., No. 234. 
“7 Id. §2. “* Id. §7(2) (3). 
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ney, the parents or guardian, or youth agencies. Besides, there exists the institution 
of the judice di vigilanza (supervising judge) who is charged with the supervision of 
all state correctional institutions. 

In other European countries the supervision set-up is less elaborate though not 
necessarily less effective. In a number of countries, where experts participate in 
sentencing, the trial authority is charged with constant supervision.*® It decides 
about the termination of correctional measures or their change according to the 
response of the youth. In other countries®® the court alone decides about the termina- 
tion or change of measures, using as a criterion the degree of betterment that has or 
has not been achieved. There are only very few countries in Europe where it is 
not obvious that good behavior leads to shortening of the correction measures with- 
out difficult procedures.®! As in almost all countries an offender could not be kept 
any longer in a correctional institution than until the day when he reaches maturity. 

Summarizing, one must note that expert authorities supervise educational measures 
only in a very few European countries. In still fewer instances has the conclusion 
been reached that it should be up to these authorities to decide about change or 
termination of such measures. On the other hand, Europe has generally accepted, 
with very few exceptions, the attitude that the termination of correctional educational 
measures should depend on the results achieved in each case. 

It should be noted that, in theory as well as in practice, it has become understood 
in Europe that no correctional system can be better than its personnel, no matter 
how elaborately the statutes provide for the inmates. Time and again resolutions as 
to the training and selection of personnel were passed, and one country after the other 
decreed more stringent qualifications for the personnel of reformatories. Neverthe- 
less, European systems with very few exceptions have suffered from a personnel that 
only too often conducted reformatories more in the manner of a penitentiary than 
that of an educational institution. 


V. SUMMARY 


It has become evident that the treatment of youths according to sociological rather 
than penal conceptions was predominant in prewar Europe, except in states with 
authoritarian regimes. Nevertheless, only a few European countries have been pro- 
gressive enough to replace courts by youth authorities consisting of experts and to 
place the determination of the correctional measure as well as its supervision and 
termination into their hands. 

The general trend in Europe goes toward making the duration of educational 
measures dependent upon the response on the part of the delinquent and the degree 


*° Denmark, Italy, Norway, Sweden. 

°° Austria, Belgium (the Judge must review his decision every three years), Bulgaria, France, Greece, 
Netherlands (the Minister of Justice may terminate disciplinary education before maturity), Poland, 
Portugal, Switzerland, Czechoslovakia, Yugoslavia. 

51 France, August 24, 1940, in JourNaL OrricieL, No. 212, August 25, 1940. 

Italy, Decree-law of April 4, 1939, in Gaz. Ur. No. 114, May 15, 1939. 
France: See Gentz, in MOoNaTsscHRIFT FUR KRIMINALBIOLOGIE, 1937, Pp. 192, in regard to youth 
prisons. . 
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TABULAR ANALYsIs OF YOUTH CorRECTION ADMINISTRATION 
1n ELEvEN EuropEAN CountrIESs 
Ages ’ 
(upper limits) Who Pronounces | Who Supervises} Who Decides 
Nation |Nor- Excep-|Who Tries Case? Sentence? Correction? About 
mal tional Termination? 
AUSTRIA 18 Youth Court (1) Court, but | Federal (1) Director of 
(pre- (2) Court can Commission correctional 
Anschluss) leave selection of | (1 judge, phy- | institution 
measure to Youth | sician, teacher | (2) Court 
Agency and youth (3) Federal 
experts) Commission 
BELcium 16 18 | Special Judges | Court Court Court, on own 
(in regular motion or on 
court) application 
Denmark | 18 21 | Child Welfare | Child Welfare Child Welfare | Child Welfare 
Committee Committee Committee Committee 
FRANCE 18 16 — Judges | Court Court Court 
(Examining 
Magistrates) 
GERMANY 18 Youth Court (1) Court, but Youth Agency | Court, on own 
(pre-Nazi) (2) Court can motion or on 
leave selection of application, when 
measures to the purpose attained 
Guardianship 
Judge 
ITALy 18 Tribunal of Court, which (1) Leader of | Court 
three: (1 however, is the Institution re- 
judge, 1 expert, | Guardianship ports yearly — 
1 layman) Court (2) Court visits 
frequently 
(3) Judice de 
vigilanza 
Norway 18 Guardianship | Guardianship (1) Director of | (1) Director of 
Council Council (1 judge, | Reformatory educational in- 
1 clergyman, 5 (2) Guardian- | stitution, after at 
laymen) ship Council least one year 
(2) Guardianship 
Council cancels 
measures as soon 
as no longer 
necessary 
Po.anp 17 Children’s Children’s Judge | Court Court 
Judge 
Russia 16 Committee Committee (since | Committee Committee, when 
(before (1 advocate who} 1935: Court) purpose attained 
1935) presides; 1 
judge; 1 phy- 
sician) 
SPAIN 16 Children’s Children’s Court | Children’s Children’s Court 
Court Court 
SWEDEN 18 21 | Special Court; | Court or Chil- Children’s Court 
also Children’s | dren’s Protective | Protective 
Protective Council Council 





Council 
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CRITERIA FOR CHOICE BETWEEN PUNISHMENT AND CoRRECTIONAL MEASURES 


Austria: (Pre-Anschluss) If discernment or will power lacking, only correction. If dis- 
cernment and will power confirmed, court pronounces guilty but can reserve sentence 
and order educational measures. 

Bexcium: Discretion of court with choice between (a) removal from paternal control; 
(b) placing under control of court; and (c) punishment. 

Denmark: Prison sentence only if tendency towards crime revealed and permanent meas- 
ures necessary. Otherwise only educational measures. 

France: Discretion of court with choice between (a) sending back to family; (b) placing 
in other family or an institution; and (c) turning over to public relief authority. 

Germany: (pre-Nazi) No punishment if either discernment or will power lacking. 

Iraty: Court pronounces not guilty if lacked insight and will power. Thereafter may con- 
sider educational measures. Otherwise court pronounces guilty but may put on 
probation or grant a court pardon. Then court must consider educational measures. 

Norway: No punishment. Preventive measures taken (1) if youth committed an offence 
and has a bad character or is uncared for; (2) if youth is uncared for or corrupted as 
a consequence of guardian’s neglect; or (3) if youth generally behaves badly and 
resists measures. 

Russia: Only education; no punishment. (Since 1935: punishment.) 

Span: Measures promising most profitable solution for the future. 

SweEpEN: Educational measures instead of punishment if court thinks that rehabilitation 
can thus be better achieved. Children’s protective council can act to prevent offences. 


* * + * 


of betterment that has been achieved. In most cases it is still the court which decides 
if the aim of the correctional measures has been reached. Only in the most pro- 
gressive countries have expert bodies the right and the duty to decide about the 
termination of correctional sentences on juvenile offenders. 

But no matter how progressive the legislation and how socially-minded the in- 
tended treatment and how strict supervision of measures may be in Europe, it has 
been recognized there as elsewhere that the personnel question is bound to be the 
determining factor for success or failure. For in the treatment of juveniles, the com- 
plete confidence of an inmate in the moral leadership of his educator is indispensable. 
No amount of supervision can replace the effect of this personal relationship. 

Other countries may well remember the experience of Russia which dissolved her 
youth committees with the assertion that lack of properly trained personnel had 
rendered them ineffective. 
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ADMINISTRATION 
need for integration in, of correctional system, 583, 
597-8, 667, 731; coordination of, under proposed 
Federal Correction Act, 650-1; organization of a 
YCA (with chart), 704-6; value of lay boards in, 
706; in-service training, research and statistics and 
business units of a YCA, 709; estimates of staff 
needed for, of YCA program, 710-9; see Costs, 
PERSONNEL. 

AMERICAN Law INsTITUTE 
initiation of YCA Act study, 600; statements of, 
concerning YCA Act attacked, 632; sponsors Youth 
Court Act, 730, 740, 747. 

ANNANDALE 
(New Jersey Reformatory at) good vocational pro- 
gram at, 593; small size as factor in success of, 
593; program at, described, 670-1. 

ARREST AND DETENTION 
demoralizing effect of, on youths, 589; special pro- 
vision for, of youths, lacking in Detroit and Brook- 
lyn youth courts, 735, 736, proposed in Youth 
Court Act, 742, and in N. Y. youth court bill, 
745: 

AsHurst-SUMNERS ACT, 594. 

AUSTRIA 
youth crime in, during and after World War I, 
586; youth court in, 752; sentencing practice in, 
754; strict supervision over correctional system in, 
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BELGIUM 
age limit for youth courts in, 750; emphasis on 
personnel training in, 755. 
BorstaL SysTEM 
practicality of corrective treatment as demonstrated 
by, 653; activities of, 675-6; diagnostic methods 
of, 687-8; importance of personal influences in, 
697-8; aid given to, by Borstal Associates, 699-700. 
BURGLARY 
high rate of, by youths, 583. 


CaLirorNiA YoUTH CoRRECTION AUTHORITY 
adoption of act creating, 579, 637, 655; method of 
selecting members of, 655; establishment of, 656-7; 
preliminary tasks facing, 657; handicaps of, 657; 
diagnostic unit provided for, 657-8; clinical psychi- 
atrist employed by, 657-8; survey of youth crime 
undertaken by, 659; findings of (tables), 663-6; 
reorganization by, of Whittier School, 659-60, of 
Ventura School, 660-1; forestry camp program of, 
661; research and workshop program of, 661-2; 
Mexican gang problem attacked by, 662. 





CaLiForNIA YouTH CorRECTION AUTHORITY AcrT 
adoption of, 579, 637, 655; absolute indeterminate 
sentence not provided by, 637; differences between, 
and model YCA Act, 637, 656; preventive work 
authorized by, 672. 

CHILLICOTHE 
(U. S. Reformatory at) good vocational program 
at, 593, 674. 

CHINO 
(California Institution for Men at) noteworthy ex- 
ample of minimum security institution, 595, 676-7. 

CLASSIFICATION 
inadequacy of, in jails, 592, in reformatories, 
593-4; emphasis on, by U. S. Bureau of Prisons, 
594; procedure for, in N. J., 670, in Va., 674-5, 
in Borstal System, 675; mechanical character of 
much institutional, 687. 

ConstITUTIONAL Law 
need to protect civil liberties in applying indeter- 
minate control to offenders, 619; grounds for at- 
tack on minimum-maximum sentence laws and 
YCA Act, generally, 637, 648-9, as impairing judi- 
cial power, 638, infringing governor's pardoning 
power, 638-9, delegation of legislative power, 639- 
40, denial of “due process of law,” 640, denial of 
trial by jury, 640, failure to apportion punishment 
to crime, 640-1, cruel and unusual punishment, 
641; analogy of YCA Act to valid juvenile court 
acts, 641-2, to “defective delinquent” and “sex 
offender” acts, 642-7; invalidity of Mich. “sex 
offender” act, 644, validity of Minn. “‘sex offender” 
act, 645, 647-8; validity of YCA Act's classification 
of youth offenders, 647, its procedural provisions, 
647-8; importance of philosophy of correction in 
determining validity of YCA Act, 636, 648-9. 

CorRECTION 
see PHILOsopHY OF CORRECTION, TREATMENT AND 
TRAINING. 

Cost 
of present disposition of youth offenders in N. Y., 
679; estimated, of disposition by YCA in N. Y., 
680, 725, in states of various sizes, 719-20; extent 
YCA cost in N. J. would exceed present, 720. See 
PERSONNEL. 

Courts 
duty of, to commit to YCA, 604-5, 635; use of 
probation by, 606-7, 669; power of review of YCA 
action in extending control over youth offenders, 
615-6, 635-6; YCA Act as impairment of judicial 
power of, 638; powers and duties of, under pro- 
posed Federal Corrections Act, 651, 652; retention 
of sentencing and probation powers of, urged, 723, 
727-8. 


) 





eg 


Pee 











E: 








ng 


——— 














InDEX—THE CorRECTION 


Crime, YOUTH 

volume of, small relatively to all law violations, 
582, large relatively to serious offenses, 582-3, 
652-3; incidence of, in burglary, larceny, auto 
thefts, 583, 652; rates of, by age brackets, 583; 
recidivism rates for, 584-5; rates of, during and 
after World War I, 585-6, since outbreak of World 
War II, in England, 586, in U. S., 586-7; as 
affected by mental and physical changes in adoles- 
cents, 619; constitutionality of special treatment of, 
647; volume of, against federal laws, 653; tables 
showing, in Calif. Superior Courts, 663-4, in in- 
ferior courts, 664-5, by race, 665, by sentence, 666, 
by place of detention, 666; recent increase in, 
doubted, 728. 


DeFrecTIVE DELINQUENTS 
laws for custody of, in N. Y., Pa., Ill., Mass., and 
Minn., 614, 618-9, 642-3, constitutionality of, 
643-7. 

DENMARK 
inapplicability to U. S. of many correctional meth- 
ods used in, 693, 696; academic training in, 696; 
“Child Welfare Comm’ns” in, 751; good correc- 
tional results in, 755. 

Dracnosis 
(of causes of misconduct) importance of, as aid to 
sentencing, 669, and treatment, 670, 685; success- 
ful center for, in Va., 674-5; importance of as- 
certaining offender’s needs by, 685-6; determining 
potentialities for reformation by, 686-7; value of 
extended observation in, 687-8; success of, in 
Borstal System, 687-8; psychiatric and physical 
examinations in, 688-9; data derived from, physical 
diagnosis, 689-90, psychological diagnosis, 690-1, 
psychiatric diagnosis, 691-2; data derived from, 
developmental history, 692, social history, 692, 
educational history, 692-3, criminal history, 693; 
YCA staff needs for, 716-7; use of, in European 
youth courts, 752-3. 


ELMIRA 
(N. Y. State Reformatory at) first reformatory in 
U. S., 593; improvement in, 593, mass treatment 
in, 593; indeterminate control introduced at, 618, 
637. 

ENGLAND 
youth crime rates in, 583, recidivism among first 
offenders in, 585. 


FEDERAL Corrections AcT 

(proposed) zejection of previous bill for federal 
indeterminate sentence law, 638; divisions of 
Board of Corrections and their functions under, 
650-1; powers of courts in committing youth of- 
fenders under, 651, 652; forms of treatment of 
youth offenders contemplated by, 651; disposition 
of offenders by the Youth Authority under, 651-2; 
factual and theoretical bases for, 652-3; disposition 
of adult offenders under, 653-4. 
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FINLAND 
age limit for youth courts in, 750. 

Forestry Camps 
as means of combatting idleness, 595; excellent, 
in Calif., Wash., and Mich., 595, 726; program of 
Calif. YCA for, 661; program of, of Los Angeles 
Probation Dep't, 677-9. 

FRANCE 
age limits for youth courts in, 750; personnel train- 


ing in, 755. 


GERMANY 
recidivism among youthful offenders in, 584; 
youth crime in, during and after World War I, 
586; punishment now dominant in correction in, 
749; tribunal for trial of youth offenders in, 752. 


“HaBiruaL OFFENDER” Laws 
recognized as valid, 641; as cause of over-crowding 
in penitentiaries, 728. 

Harrison, LEONARD 
quoted, on need for segregation of offenders, 594, 
on need for integration in correctional system, 597, 
on comparative costs of present and proposed pro- 
grams for youth offenders in N. Y., 879-80, on 
powers of YCA, 724. 

Hawes-Cooper Act, 594. 

Hincxs, Carroiz C, 
Judge, enlists citizens as “friends” for parolees, 
700. 

HoLianpD 
age limit for youth courts in, 750. 

HoMOSEXUALITY 
encouraged by lack of classification and segrega- 
tion, 594. 


IDLENESS 
harmfulness of, enforced, 594, 694-5; developing 
state-use industries to combat, 594, accelerated by 
war needs, 595; value of forestry camps in com- 
batting, 595. 

INDETERMINATE CONTROL 
(of youth offenders) provision for, in YCA Act, 
604, 615-6, 617, 635-6; beginnings of use of, 618; 
of juvenile delinquents, 618, 641-2; of defective 
delinquents, 618-9, 642-3; need for, as means of 
treating abnormal youths, 620, of developing suffi- 
cient treatment programs, 621; contrasted with 
control over insane or contagious, 621; possibilities 
for objectivity in exercise of, 622, 636; analogy of, 
to medical treatment false, 624-5; possibilities for 
discrimination in, 625-7; as contrary to fundamen- 
tal demands for fair play and liberty, 628-30; con- 
stitutional objections to, 637-41; need for, law for 
all offenders, 730. See ConstiruTionaL Law, 
PuiLosopHy OF CORRECTION, TREATMENT AND 
TRAINING. 

ITaLy 
punishment as objective of correction in, 749; 
youth courts in, 752; differentiation between of- 
fenses in, 753. 
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JaiLs 
unsatisfactory condition in, 591-2; demoralizing 
effect of, on youths, 592; inspection of, in N. J., 
672. 

JupiciaL CoNFERENCE OF SENIOR Circuit JUDGES 
(Committee on Crime of) report on sentencing 
practices quoted, 590, 730, Federal Corrections Act 
proposed by, described, 650-2, other recommenda- 
tions of, 653-4. See FeperaL Corrections Act. 

JuveNILE DELINQUENTS 
relation of, to youth crime, 583; effect of war on, 
585-7; indeterminate control of, 619, 641-2; con- 
stitutionality of juvenile court acts, 641-2; exten- 
sion of age definition of, 632-3; various age defini- 
tions of, in Europe, 749-50; procedures for trial 
of, in Europe, 751-2. 


LARCENY 
high rate of, by youths, 583, especially auto thefts, 
583, 653. 

LEAGUE OF NATIONS 
report by Child Welfare Committee of, 756. 


MepicaL AID 
need for, in rehabilitating offenders, 611, 684, 
689-90. 

Minnesota ex rel. Pearson v. Probate Court, 645, 647. 


New Jersey DEPARTMENT OF INSTITUTIONS AND 
AGENCIES 
extensive control of, over offender, 669; effort of, 
to provide courts with diagnostic service, 669; 
diagnosis and classification procedure of, 670; 
training procedure of, at Annandale, 670-1; work 
of parole division of, 671-2; jail inspection by, 
672; crime prevention program of, 672; experience 
of, as to intake of youth offenders, 710, 711, as 
to operations of staff workers, 714. 

Norway 
“Guardianship Councils” for youth offenders in, 
751. 

PAROLE 
as essential means of reestablishing offender in so- 
ciety, 596; legal provision for, 596, 608; variety 
and inadequacy of provision for, 596; effective ad- 
ministration of, by U. S., Mich., N. J. and N. Y., 
597, 671-2; need for community cooperation in, 
597, 699-700, 703; provision for use of, in YCA 
Act, 608; high rate of violation of, by youths, 620; 
constitutional attacks on laws providing for, 637- 
41; provision for, under proposed Federal Correc- 
tions Act, 652; need for treatment measures in, 
699; need for citizen volunteers to serve as 
“friends” of parolees, 699-700; need for proper 
correctional treatment before parole, 701-3; parole 
failures caused by community influences, 703. 

People v. Frontczak, 644. 

PERSONNEL 
basic importance of trained, sympathetic, 595-6, 
693, 755, 757, 759; high quality of, at Chino, 676, 
in California forestry camp, 678; problems of a 
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YCA: requirements of, 704, relations with ciyil 
service, 707, standards for specific jobs, 708, diffi- 
culties in finding, 708, in-service training by, 709, 
case load to be handled by, 710, 712-3, 724, as 
affected by pre-sentence investigation and types of 
treatment, 712, size of social work staff needed, 
713-16, size of clinical staff needed, 716-7, size of 
institutional staff needed, 717, total needed staff 
summarized, 718-9; danger of political influences 
in selection of, 723; quality of, as factor in success 
of certain European correctional systems, 755. 

PHILosopHy OF CORRECTION 
punishment as exaction of expiation, 601, in philos- 
ophy of Kant and Hegel, 601, as means of pre- 
venting future offenses, 601, 609, in philosophy of 
Plato, 601, 633; difference between law as de- 
terrent to others and as deterrent to offender, 602; 
fear of disgrace, not punishment, as chief deterrent 
of criminal law, 602; underlying YCA Act, 602-3, 
617, 624, 636; principal causes of punitive system's 
failure to prevent recidivism, 603, 623; deficiency 
of will to abstain, as cause of recidivism, 609; re- 
duction of pressures toward crime as means of 
reducing recidivism, 610; relation of indeterminate 
control to treatment process, 619-20, 623, 624; 
analogy of criminal correction to clinical medicine 
false, 624-5; arbitrariness and inequality in rewards 
and punishment counter to basic attitudes, 628-9; 
demand for liberty based on demand to be judged 
only by deeds, 629-31, not subordinate to social 
protection, 630-1; impossibility of disguising pun- 
ishment under name of treatment, 631-4; corrective 
treatment not a new idea, 632, 633; correction and 
prevention as true purpose of punishment, 633; 
importance of, in determining validity of YCA Act, 
636, 648-9; underlying Federal Corrections Act, 
653; conflict between classical and_ sociological 
schools in Europe as to treatment of offenders, 
748-9. 

Pounp, Roscoe 
quoted, on repugnance to arbitrary power, 628. 

PoLanD 
age limits for youth courts in, 750. 

Prison Farms 
encouraging use of, in N. J., N. C., Ohio, and 
Tenn., 595; need for more, 726. 

Prison INDUSTRIES 
development of, for state use, 594; effect of war 
on, 595. 

PROBATION 
extent of laws authorizing, 590-1, 606; percentage 
of defendants placed on, in U. S., 591; insufficient 
personnel for, 591, 727; need for care in granting, 
591, 606; diversity in use of, among judges, 606, 
622; provision for, under YCA Act, 607-8; limita- 
tions on, in various states, 607; powers of courts 
as to, under Federal Corrections Act, 651; need 
for treatment measures for probationers, 699; re- 
tention of power over, by courts, urged, 723, 
727-8; further development of statewide, 729. 
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PRoGNosIs 
importance in, of therapeutic measures, 700. See 
D1aGNosis. 

PsycHIATRIC EXAMINATIONS 
need for, in determining treatment for offenders, 
611, 688-9; provision for, in “defective delinquent” 
and “sex offender” acts, 643-4, 647, in proposed 
Federal Corrections Act, 651; data derived from, 
691-2; YCA staff needs for, 716-7. See Diacnosis. 

PsycHOPATHIC PERSONALITIES 
dangerous characteristics of, 620, 646; uncertainty 
as to determination of, 646; control of, under YCA 
Act, 646; segregation of, in federal prison system, 
674; difficulties in treatment of, 691, 698. 

PUNISHMENT 
see PHitsospHY OF CORRECTION. 


RECIDIVISM 
statistics on, among male youths in N. Y. City, 
584, among German youths, 584, among Swedish 
youths, 584, among English first offenders, 585; 
relation of, to offenses committed, 585, to use of 
punitive measures, 602-3, 609; measures under 
YCA Act, intended to prevent, 609-11, 620; data 
as to, in Glueck studies, 702, in Children’s Bureau 
study, 702-3; difficulty in evaluating European 
data as to, 755. See Crime, YOUTH. 

REFORMATORIES 
tendency to intermingle adults and youths in, 
592-3; improvements in, at Annandale, Chillicothe, 
and Elmira, 593, 671; mass treatment and over- 
crowding in, 593; inadequate classification and 
segregation in, 593-4; need for diversification in 
types of, 595; data as to, among reformatory 
“graduates,” 702-3; in various European nations, 
754°5+ 

RuMANIA 
age limits for youth crime in, 750. 

Russta 
trend toward abolition of punishment in, reversed, 
749; youth “Commissions” in, abolished, 751. 


SEGREGATION 
inadequacy of, in jails, 592, in reformatories, 
593-4; demoralizing effect on youths of lack of, 
594; existing legal provision for, 608; provisions 
relating to, in YCA Act, 608; of psychopathic of- 
fenders in federal prison system, 674. 

SENTENCING 
disparities in, practices of judges, 590, 606, 622, 
669-70; need for pre-sentence investigations, 590, 
606, 711; variations in state laws as to discretion 
in, 590, 607; powers of courts in, under proposed 
Federal Corrections Act, 652; aided by pre-sentence 
diagnosis, 669; transfer of, function to YCA crit- 
icized, 722-3; European practices as to, of youths, 
752-4. 

SEx OFFENDERS 
Mich., Minn., and Ill. statutes for segregation of, 
614, 643; Mich. act for commitment of, held un- 





constitutional, 644; Minn. act for commitment of, 
held constitutional, 645, 647-8. 

SHULMAN, Harry M. 
study by, of youth crime in New York City, 584, 
quoted, 584. 

SPAIN 
age limits for youth courts in, 750; youth courts 
in, 752; success of private reformatories in, 754, 
755- 

STEPHEN, Str JAMES 
quoted, on relation of criminal law to revenge, 601. 

SWEDEN 
youth crime rates in, 583, recidivism rates, 584; 
sentencing practices in, 754; progressive reforma- 
tories in, 754-5. 

SWITZERLAND 
youth courts in, 752; “youth advocates” used in, 
753: 


TREATMENT AND TRAINING 
(of youth offenders) use of, in Middle Ages, 581; 
present trend toward individualized, 589, 668; 
mass, characteristic of reformatories, 593, 694; need 
for diversification in institutions for, 595, 694; in- 
compatibility of punishment motive with, 597, de- 
nied, 631; superiority of, of women and girls, 
598-9; importance of indeterminate control for, 
619, 621; use of, as basic thesis of YCA Act, 
624, 636; provision for, in proposed Federal Cor- 
rections Act, 651; need for continuity in, 668; pro- 
gram of, at Annandale, 670-1, in federal system, 
674, in Borstal System, 675-6, at Chino, 676-7, in 
Calif. forestry camps, 677-9; failure to employ 
scientific methods of, illustrated, 681-5; need of, to 
eliminate “softness,” 694-5; suggestions for phys- 
ical, 695, vocational, 696, academic, 696, in appre- 
ciations and self-expression, 697; importance of 
personal influences in, 697-8; discipline in, 698; of 
abnormal offenders, 698-9; during probation and 
parole, 699; personnel needs for, 717-8; various 
measures for, in European nations, 754-6, and their 
supervision, 756-7. 
Unirep States Bureau OF Prisons 

emphasis placed by, on classification, 594; diversifi- 
cation in institutional program of, 595, 674; in- 
stitutions of, listed, 673-4. 


VENTURA SCHOOL FOR GIRLS 
(California) reorganization of, by Calif. YCA 
660-1. 

Vircinia DEPARTMENT OF PuBLIC WELFARE 
successful diagnostic center of, for youth offenders, 
674-5. 

VocaTIONAL TRAINING 
need for, to diminish economic pressure toward 
crime, 610; provision for, in laws of various states, 
610-11, in YCA Act, 611; effective program of, at 
Annandale, 593, Chillicothe, 593, 674, Chino, 676; 
failure to adjust, to needs of offender, 684; for- 
eign methods of, 696. See TREATMENT AND TRAIN- 
ING. 
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War ; 

youth crime rates, during and after World War I, 
in Germany and Austria, 585-6, since outbreak of 
World War II, in England, 586, in U. S., 586-7; 
expected effect of, on youth crime, 587; effect of, 
on prison industries, 595; effect of service in, on 
public attitude toward offenders, 597; increase 
caused by, in number of convicted women, 599. 

Waywarp MINors 
see JUVENILE DELINQUENTS; Crime, YOUTH; YOUTH 
Courts. 

Wuittier State ScHOOL 
(California) reorganization of, by Calif. YCA, 
659-60. 

Women’s INSTITUTIONS 
general superiority of correctional, 598-9; number 
of, 598; good programs at Framingham, Mass., 
Clinton Farms, N. J., and U. S., at Alderson, W. 
Va., 598; deficiencies in provision for, in many 
states, 599. 

Work Camps 
successful program of, under U. S. Bureau of 
Prisons, 674. 


YourH Correction AuTHorITy AcT 
(of Am. Law Institute) Committee created for 
drafting, 600; preliminary need to choose between 
punishment and treatment as method of correction, 
600-2; treatment preferred to punishment as more 
effective, 602-3, 609-10, 636; YCA created by, 
604; provisions of, relating to, commitment of 
youths by courts, 604-5, 635, powers over new and 
existing correctional institutions, 605, powers over 
youths committed to it, 605-6, vocational training, 
611, physical and mental examinations, 611, as- 
sistance after release, 611; avoidance of character- 
degrading experience under, by use of, probation, 
606-8, parole, 608, separation of prisoners, 608; 
safeguards in, to protect against abuse of inde- 
terminate control, 614-6, 618, 621-2; extending 
control under, grounds for, 615, 635-6, court re- 
view of, 615-6, 617, 635-6; wide variety of treat- 
ment methods made possible by, 621; underlying 
thesis of, criticized, 624-5; examples of discrimina- 





tion possible under, 625-7; grounds for constitu- 
tional attack on indeterminate control provisions 
of, 637-41, compared to juvenile court and “de. 
fective delinquent” laws, 641-7; recognition by, of 
value of diagnostic research, 689; suggested staff 
organization of YCA, 704-9; estimated case load 
to be handled under, 710-3; size of staff needed 
for YCA, 713-8, and its cost, 719-20, criticism of, 
from standpoint of transfer of sentencing function 
from courts, 722-3, of conflict of authority with 
institutions, 724-6, of duplication of facilities, 726, 
of effect on development of probation, 726-8, of 
alternative program, 728-31. 

see CONSTITUTIONAL Law, CALIFORNIA YOUTH Cor- 
RECTION AUTHORITY ACT. 

sections of, quoted or referred to in text: §4, 604; 
§12, 604; §13, 604; §13(1), 615; §13(2), 672; 
§18, 607; §25(2), 605; §25(3), 605; §25(4), 605; 
§25, 611; §26(1), 605; §26(2), 605; §27, 608, 
611; §28, 607, 608, 611; §28(4), 614, 628; 
§29(1), 628; §29(2), 614; §30(1), 606; §31, 611; 
§32, 615, 628; §33, 615; $34(1), 6153 §34(2), 
616; §35, 616; §36, 616. 

YoutuH Court Act 

(of Am. Law Institute) formal criminal procedure 
proposed for, 740, criticized, 742; constitution of 
Youth Court bench, 741; office of prosecuting at- 
torney created by, 741; provisions of, to minimize 
delay in trial of cases, 742; criticized as neglecting 
needs of smaller cities, 743. 


Your Courts 

creation of, with informal procedure urged, 729- 
30; Boys’ Court in Chicago, 733; Juvenile Court 
Division of Phila. Municipal Court, 733-5; Detroit 
Wayward Minor Court, 735-6; Brooklyn Adoles- 
cents’ Court, 736-7; various plans for handling 
youth offenders in upstate N. Y., 737-40; Am. 
Law Institute’s Youth Court Act discussed, 740-3; 
proposals for creation of, in N. Y. with non- 
criminal procedure, 743-6; various proposals ap- 
praised, 747; European: age jurisdiction of, 749-50, 
composition of, 751-2, sentencing practices of, 
752-4, tabular analysis of, 758-9. 












































Are You Interested in 


Labor in Wartime? 

Governmental Tort Liability? 

The Emergency Price Control Act? 

Hemispheric Trade? 

Consumption Taxes? 

Governmental Marketing Barriers? 

Combating the Loan Shark? 

Alcoholic Beverage Control? 

Railroad Reorganization? 

Federal Income and Estate Taxation? 

The Sherman Antitrust Act? 

Medical Care? 

The Wage and Hour Law? 

Alimony? 

The New Food, Drug, and Cosmetic Legislation? 
Home Financing? 

The Investment of Trust Funds? 

Collective Bargaining under the Wagner Act? 

The ‘‘Unauthorized Practice of Law’’ Controversy? 
Farm Tenancy Legislation? 

Price Discrimination and Price Cutting? 

The Federal Securities Act and its Administration? 
Financial Protection for the Motor Accident Victim? 
The Collection of Real Property Taxes? 

The Old-Age and Welfare Titles of the Social Security Act? 
Unemployment Compensation? 
Expert Testimony? 

Migratory Divorce? 

Instalment Selling? 

Industrial and Group Life Insurance? 

Extending Federal Powers Over Crime? 
Agricultural Readjustment in the South? 

Low-Cost Housing and Slum Clearance? 

Protecting the Consumer of Food and Drugs? 


On each of these topics, Law and Contemporary Problems has published a 
symposium,* dealing with the legal and with economic and administrative 
aspects of the subject. The list is arranged in chronological order of publica- 
tion, the most recent issue (Summer, 1942) being listed first. 


The price per copy of the issues listed above is $1.00, postpaid. 


LAW AND CONTEMPORARY PROBLEMS 


Doxe University Law ScHoot DuruaM, N. C. 


* Tables of contents of any of the above symposia will be sent on request. The sym- 
posium dealing with the Federal Securities Act was published in two instalments. 
































Changing Conditions 


Present Many Problems 
v 


Today’s constant shifting and changing of con- 
ditions expose the uninformed lawyer to dangers 
he cannot foresee. 


His only salvation lies in the use of a service which 
is based on accurate up-to-date reports that disclose 
the trend of a case or statute. 


These requisites are provided by Shepard’s Cita- 
tions with a speed, accuracy and economy of 
operation that enable its subscribers to keep pace 
with the rapid and sometimes radical changes of 
the courts and law-making bodies. 


Through the medium of this service the pertinent 
facts are immediately available. To obtain the 
history of a case or statute is but a routine matter. 


Vv 
The Frank Shepard Company 


111 Eighth Avenue 
New York 


Copyright, 1942, by The Frank Shepard Company 















































DOUGLAS’ FORMS 


Complete in 3 Volumes 


The First Complete Local Form 
Book For North Carolina 


HIS three-volume publication contains approximately 
1,750 forms for every purpose, including all forms of 
Pleadings in the Courts of North Carolina. 


q It also includes many hundreds of the latest approved Busi- 
ness, Corporation, Banking, and other Commercial forms. 


q Lawyers, Justices of the Peace, Clerks of Courts, Financial 
Institutions, Corporations, Loan Companies, Real Estate Deal- 
ers, Insurance Companies and Agents, and all others engaged 
in business and commerce, need Douglas’ Forms. 


THE MICHIE COMPANY 


Law Publishers Charlottesville, Va. 























The Law School of 
Duke University 


The Law School of Duke University is a member of the Association 
of American Law Schools and is on the list of “Approved Law Schools” 
of the American Bar Association. The course of study provided covers 
the wide and varied range of subjects found in other national law schools. 
The training given is designed to prepare lawyers for practice in every 
state. Indicative of the national character of the School is the fact that 
the average student body for the past five years has been drawn from 31 
states and 61 colleges and universities. 


For the period of the war emergency, the School of Law has reduced 
its admission requirement for superior students from three years of 
academic work to two and has adopted a three-semester year which will 
permit a student to complete three full academic years of law study in 
two calendar years. Semesters will start in June, September, and 
February. Beginning or advanced students may enroll at the start of 
any semester. A student may, if he wishes, extend his study over the 
usual three-year period. 


The Law School occupies a building constructed on the Duke Univer- 
sity campus in 1930. Its well-rounded law library, with a collection of 
about 70,000 volumes, is the largest in the South. Ample living accom- 
modations for law students are provided in the new Graduate Dormitory 
Center and in the recently completed log cabin group. The beautiful 
location in the Duke Forest and the healthful climate of the Piedmont 
section of North Carolina afford an excellent environment for intellectual 
work. 


Information as to courses of study, probable expenses, and availability 
of financial aid will be sent upon inquiry to 


THE Dean, Duke UNiversiry Law ScHoo. 
Box C, Duke StaTIon 
DurHaM, NortH CarRoLina 
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DUKE UNIVERSITY 
SCHOOL OF LAW 


FACULTY 


Rosert L. Frowers, A.M., LL.D., PREsIDENT OF THE UNIVERSITY. 


H. Craupe Horack, DEAN AND Proressor oF Law. Ph.B. 1899, State Univ. of Iowa; LL.B. 1900, State 
Univ. of Iowa; LL.B. 1904, Harvard Univ.; LL.D. 1937, Tulane Univ.; LL.D. 1939, Wake Forest 
College; Univ. of Wisconsin, 1904-07; State Univ. of Iowa, 1907-30; President, Iowa State Bar Assn., 

1927-28; Member, Council of Legal Education and Admissions to the Bar of the American Bar Assn., 
since 1940, Adviser to Council, 1927-30; President, Association of American Law Schools, 1929; Duke 
Univ., since 1930; Dean, since 1934. 


Bryan Boticu, Proressor oF Law. A.B. 1917, Duke Univ.; Duke Univ. Law School, 1919-21; B.A. 1923, 
Oxford Univ.; B.C.L. 1924, Oxford Univ.; M.A. 1927, Oxford Univ.; general practice, 1924-27; Duke 
Univ., since 1927. 


Jonn S. Brapway, PRoFesson oF Law anp Director oF THE Lecat Ar Cuinic, A.B. 191 I, Haverford 
College; A.M. 1915, Haverford College; LL.B. 1914, Univ. of Pennsylvania; general practice, 1914-29; 
President, National Association of Legal Aid Organizations, 1940-41; Univ. of Southern California, 
1929-31; Duke Univ., since 1931. 


Tuappeus D. Bryson, PRoFessor oF Law. Emory and Henry College, 1889-90; Univ. of North Carolina, 
1891-95; finished Law School, Univ. of North Carolina, 1895; LL.D. 1938, Emory and Henry Col- 
lege; general practice, 1895-1918; Solicitor, 2oth Judicial District, North Carolina, 1908-16; Judge, 
Superior Court, North Carolina, 1918-26; Duke Univ., since 1927. 


Davin F. Cavers, PRoFEsson oF Law. B.S. in Econ. 1923, Univ. of Pennsylvania; LL.B. 1926, Harvard 
Univ.; general practice, 1926-29; Harvard Univ., 1929-30; West Virginia Univ., 1930-31; Visiting 
Professor, Yale Univ., 1936-37 (1st semester); Visiting Professor, Univ. of Chicago, 1940-41; Duke 
Univ., since 1931. 


*Etvin R. Larry, Proressor oF Law. B.S. 1923, Bowdoin College; J.D. 1930, Univ. of Michigan; J.Sc.D. 
1936, Columbia Univ.; general practice, 1930-33; Univ. of Vermont, 1923-27; Univ. of Kansas, 
1934-35; Univ. of Missouri, 1935-37; Duke Univ., since 1937; on leave with United States Depart- 
ment of State. 


CuarLes L. B. Lownpes, ProFessor oF Law. A.B. 1923, Georgetown Univ.; LL.B. 1926, Harvard Univ.; 
S.J.D. 1931, Harvard Univ.; general practice, 1926-27; Georgetown Univ. 1927-34; Duke Univ., since 
1934. 


*Douctas B. Maccs, Prorrssor oF Law. A.B. 1922, Univ. of California; J.D. 1924, Univ. of California; 
S.J.D. 1926, Harvard Univ.; general practice, 1924-25; Univ. of California, 1926-27; Univ. of South- 
ern California, 1927-30; Visiting Professor, Columbia Univ., 1928-29; Visiting Professor, Yale Univ., 
1935-36 (2nd semester); Special Assistant to the U. S. Attorney General, 1938-39; Duke Univ., since 
1930; on leave with Office for Emergency Management. 


Matcotm McDermott, Professor oF Law. A.B. 1910, Princeton Univ.; LL.B. 1913, Harvard Univ.; gen- 
eral practice, 1913-30; Dean, College of Law, Univ. of Tennessee, 1920-30; President, Tennessee State 
Bar Assn., 1920-21; Kosciusko Foundation Lecturer, Universities of Cracow and Warsaw (Poland), 
1936-37 (1st semester); Duke Univ., since 1930. 


*J, Douciass PoreaT, PRoFEssoR OF Law. A.B. 1923, Furman Univ.; LL.B. 1926, Furman Univ.; J.S.D. 
1933, Yale Univ.; general practice, 1926-30; Professor of Law, Furman Univ., 1929-32; general 
practice, 1933-36; Duke Univ., since 1936; on leave as Assistant General Counsel, Board of Economic 
Warfare. 


Wituam R. Roatre, Law Lrerartan. LL.B. 1922, Univ. of Southern California; general practice, 1923-25; 
Law Librarian, Univ. of Southern California, 1927-30; Duke Univ., since 1930. 


*Paut H. SANDERS, AssocIATE Proressor OF Law. A.B. 1931, Austin College; LL.B. 1934, Duke Univ.; 
general practice, 1934; Assistant to Director of National Bar Program, American Bar Association, 
1934-36; Duke Univ., since 1936; on leave as Principal Mediation Attorney, National War Labor 
Board. 


tHarotp SHEPHERD, ProFessor oF Law. A.B. 1919, Stanford Univ.; J.D. 1922, Stanford Univ.; Dean, 
Law School, Univ. of Wyoming, 1922-23; Stanford Univ., 1923-30; Visiting Professor, Univ. of 
Chicago, 1929-30; Univ. of Chicago, 1930-31; Dean, School of Law, Univ. of Washington, 1931-36; 
Univ. of Cincinnati, 1936-39; President, Association of American Law Schools, 1941; Duke Univ., 
since 1939; on leave as Major, Ordnance Department, United States Army. 


Mary S. Covincron, ResearcH Liprartan. A.B. 1905, Shorter College; LL.B. 1922, George Washington 
Univ.; general practice, 1924-30; Duke Univ., since 1930. 
* Absent on Government service. t Absent on military service. 











WARTIME PROGRAM 


of the * 
DUKE UNIVERSITY SCHOOL OF LAW 


For the period of the emergency, the School of Law has reduced its 
admission requitement for superior students from three years of academic 
work to two and has adopted a three-semester year which will permit a 
student to complete three full academic years of law study in two calendar 
years. Semesters will start in June, September, and February. Beginning 
or advanced students may enroll at the start.of:any semester. A student 


may, if he wishes, extend his study over. the usual three-year period. 


The wartime program will afford students an opportunity to make 
a good beginning in their professional education before this is interrupted 
by military service. "The thorough grounding in legal analysis obtainable 
in. the first-year course will be of great advantage to students resuming 


law study at the completion of their service. While they must then face : 


the problem of readjustment to academic work, they will not do so under 
the handicap of having to begin a new and difficult educational discipline. 


The wartime program will also aid in meeting the shortage in well- 
trained young lawyers which, already apparent, promises to reach serious 
proportions as the war continues. Many lawyers are entering military 
service, and the number who will be admitted to the Bar during the war 
and for some time thereafter will fall sharply. Yet wartime .regulations 
and post-war reconstruction will impose many new demands on govern- 
mental legal staffs and private law firms. It is therefore important that 
the education in law of men not eligible for military service and of 
women as well should proceed as rapidly as is consistent with the main- 


tenance of proper standards. 


Additional information concerning the School of Law and its Faculty 


appears on the two preceding pages. 
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